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1.
INTRODUCTION 

In 2007 the Tongan Parliament passed the Income Tax Act 2006 into law. The Income Tax Act 20076 (referred to as the “Act”) provides for the imposition of the income tax. It replaces the Income Tax Act (Cap: 68) (referred to as “Cap: 68”) with effect from a date to be proclaimed by His Majesty-in-Council (see below). Transitional rules are provided for in section 98 of the Act. 

The income tax is imposed on a global basis, although scheduler (i.e., separate) taxation applies to some classes of income derived by non-residents. 

This guide provides an explanation of the Act and associated legislation and Regulations. 

1.1
Purposes of the Act

The Act has several purposes. First, the Act implements a number of policy changes to the income tax as set out in the Cabinet Paper on a New Tax System (January 2002). These changes include the  simplification and rationalisation of income tax rates and personal deductions (including some reductions in rates); the treatment of wage withholding as a final tax for many employees; the replacement of tax incentives with a broad-based capital allowance system (including accelerated depreciation, and the amortisation of intangibles and preliminary expenditure) to replace tax holidays and other tax concessions; the introduction of self-assessment; and the exemption for dividends paid by resident companies to resident shareholders. 

Secondly, the Act modernises the income tax. It includes detailed rules for the valuation of employee benefits. It also includes many new provisions in areas that were previously left to administrative practice, particularly in the area of tax accounting. More detailed provisions relating to the taxation of international transactions have been included reflecting the increased importance of international transactions in the global economy. These provisions follow international norms particularly those expressed in tax treaties. 

Thirdly, the Act simplifies the structure and drafting of the income tax law. There is significant clarification of the amounts that are subject to tax or allowed as a deduction. 

Fourthly, the Act includes measures to prevent the avoidance of tax. These include transfer pricing and thin capitalisation rules. 

Finally, the Act rationalises the procedural provisions consequent upon the introduction of the Revenue Services Administration Act, 2002. 

1.2
Drafting Principles 

The Act simplifies and amends Cap: 68. The fundamental drafting principles used in designing the Act are outlined below. 

1.2.1
Plain language 

The Act has been drafted in plain language so that it can be read and understood by any person who needs to refer to it. As far as possible, sections are kept short and a simple sentence structure is used. The law does not include provisos, rather exceptions or elaborations are drafted as separate subsections. 

1.2.1
Organisation 

The Act has been organised on the basis of content. There is a clear separation in the law between substantive provisions (i.e., those provisions determining tax liability) and procedural provisions (i.e., those provisions for the assessment and collection of tax). 

The basic substantive principles are located at the start of the law (Parts 2 and 3). This allows the user to see clearly what is taxed and when, what is exempt, and what is deductible and when. In simple cases, there will be no need for a taxpayer to refer beyond these basic provisions to determine substantive liability. Special rules applicable to particular types of taxpayers and particular types of transactions are separately located in the law.

· Part 4 provides rules for different types of persons. 

· Part 5 provides rules for special classes of taxpayers (insurance companies).

· Part 6 provides rules for international transactions. 

· Part 7 provides anti-avoidance rules and 

· Part 8 provides for the imposition of the minimum income tax on business taxpayers. 

The rules in these Parts have not been included in the basic substantive provisions because not all taxpayers will need to refer to these rules. 

Consequently, the law is structured so that all taxpayers refer to the basic substantive principles, and more sophisticated taxpayers refer to the rules in Parts 4, 5, 6, 7 and 8 as required depending on their circumstances. 

· Part 8 sets out the basic procedural rules for the income tax;

· Part 9 provides for the refund of overpaid tax applicable to the normal income tax, 

The Act sets out the basic procedural rules for the income tax. More detailed rules are provided for in the Revenue Services Administration Act, 2002 (discussed as Chapter xx). 

1.2.3
Definitions 

The following drafting principles apply in relation to definitions of terms used in the Act – 

(1) Terms used in one section only are defined in that section. 

(2) A term that is used in more than one section but which is used in one key section is defined in that section. A cross-reference to that section is included in section 2 (the general definition section). An example is “depreciable asset”. This term is defined in section 27, which is the general depreciation section. The term is also used in other sections relating to depreciation, such as sections 28, 29, 31 and 32). For this reason, there is a cross-reference definition in section 2. 

(3) Other definitions are in section 2 (the general definition section). 

1.2.3.1
Nomenclature and Hierarchy 

The Act is divided into Parts and Divisions. Sections are divided into sub-sections, paragraphs and sub-paragraphs. The section hierarchy is illustrated by the following example - 

36. Section 

(1) Subsection 

(a) Paragraph 

(i) Subparagraph. 

References to subordinate parts should be based on the principal section. For example, subparagraph (i) of paragraph (a) of subsection (1) of section 36 should be referred to as “section 36(1)(a)(i)”. 

A different format is used where there is only one subsection in a section, but with more than one item listed under it. The solo subsection is not numbered, but the listed items are presented in lettered paragraphs. This is illustrated by the following example: 

9. Section 

(a) Paragraph 

(b) Paragraph 

(c) Paragraph 

(d) Paragraph 

(e) Paragraph 

References are to “Section 9(a)”; “Section 9(b)” and so forth. 
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What follows is:

1.
each section of the Act;

2.
an explanation of the particular section;

3.
a brief comparison to Cap: 68;

4.
in some cases examples; 

5.
in some cases procedures; and

6.
the relevant Regulations. 

2.
PART 1 – PRELIMINARY 

2.1 Section 1. Short Title and commencement 

PART 1 - PRELIMINARY

1 Short title and commencement

(1) This Act may be cited as the Income Tax Act 2007.

(2) This Act shall come into force on a day to be proclaimed by His Majesty in Council and shall apply to fiscal years as set out in the proclamation.

2.1.1
Explanation of Section 1


Subsection (1) provides that the Act may be cited as the Income Tax Act, 2007. 

Subsection (2) provides that the Act comes into force on a day to be proclaimed by His Majesty-in-Council. It is also provided that the Act applies to fiscal years as set out in the proclamation. The Proclamation provided that the Act commence on 1st February 2008 for fiscal years commencing after 1st February 2008. The fiscal year is defined in section 2 and is the annual period for which taxpayers report their income. For a company, the fiscal year is the period of 12 months ending on the date of the annual balance of its accounts. For all other taxpayers (trustees and individuals), the fiscal year is the period of 12 months ending on June 30. 

2.1.2
Comparison to Cap: 68 

This section corresponds to section 1 of Cap: 68. 

2.1.3
Example: The proclamation provided that the Act come into force on 1st February and applied to fiscal years commencing on or after that date. X Pty Ltd uses the calendar year for financial accounting purposes. By virtue of the definition of “fiscal year” in section 2, the fiscal year of X Pty Ltd is the 12-month period ending on December 31. Consequently, X Pty Ltd’s first fiscal year under the Act is the period January 1, 2009 – December 31, 2009. Importantly, this relates only to provisions of the Act applying by reference to the fiscal year. 

For individuals it commenced on 1st July 2008 being their first fiscal year after 1st February. For non-residents subject to withholding it commenced on 1st February. In other respects (for example, the withholding of tax from payments to employees), the Act applies from July 1, 2008. 

2.2 
Section 2 - Interpretation 

This section sets out, in alphabetical order, definitions of terms used in the Act. These definitions apply unless the context requires otherwise. Whilst most of the definitions are self –explanatory they are set out below for ease of reference. Where a new definition has been inserted by the Act or there is a change there is discussion of the definition. 

2 Interpretation

In this Act, unless the context requires otherwise —

2.2.1
“amount” includes an amount-in-kind;

2.2.2
“approved retirement fund” means a retirement fund approved by the Chief Commissioner in accordance with the regulations;

2.2.2.1
The Income Tax Regulations 2008:

Regulation 3. Approved retirement fund

(1) In this regulation -

“dependant”, in relation to a member of a fund, means the spouse and any child of the member; and “employer” includes an associate of an employer.

(2) The following shall be approved retirement funds for the purposes of the Act –

(a) an approved employer fund; and

(b) an approved self-provided fund.

(3) A fund shall be an approved employer fund for a fiscal year if –

(a) the fund is a provident, benefit, or retirement fund;

(b) the fund is an indefinitely continuing fund;

(c) the fund was established and maintained by an employer solely for either or both of the following purposes –

(i) the provision of benefits for employees of the employer on retirement or in other circumstances approved by the Chief Commissioner; and

(ii) the provision of benefits for dependants of employees on the death of the employee;

(d) the employer contributed to the fund in the year in respect of each employee who is a member of the fund;

(e) the fund is not authorised to accept contributions, and did not accept contributions in the year, from any person other than the employer and employees of the employer;

(f) the employee has been fully informed of his rights to receive benefits from the fund;

(g) the rights of employees and dependants to receive benefits from the fund in respect of their contributions and income accruing thereon are fully secured;

(h) the minimum service period for the vesting of benefits in respect of employer contributions is 3 years;

(i) if an employee’s right to receive benefits in respect of employer contributions ceases, those benefits are allocated to the other employees on any reasonable basis;

(j) at all times in the year, the cost of loans to, and investment assets in, the employer does not exceed ten per cent of the cost of all assets;

(k) the benefits to which employees or dependants are entitled are not excessive having regard to –

(i) the remuneration paid to the employee;

(ii) the period of service; and

(iii) other benefits that may be provided to the employee by the employer; and

the value of the fund’s assets is not in excess of the amount necessary to provide benefits having regard to contributions reasonably expected to be made to, and income reasonable expected to be earned by, the fund in succeeding years.

(4) A fund shall be an approved self-provided fund for a fiscal year if –

(a) the fund is a provident, benefit, or retirement fund;

(b) the fund is an indefinitely continuing fund;

(c) the fund was established and maintained solely for either or both of the following purposes –

(i) the provision of benefits for members of the fund on retirement; and

(ii) the provision of benefits for dependants of members on the death of the member;

(d) the rights of members and dependants to receive benefits from the fund are fully secured and the member has been fully informed of those rights;

(e) at all times in the year, the amount of loans to members does not exceed ten per cent of the cost of all assets; and

(f) the benefits to which members or dependants are entitled to are not excessive having regard to the level of contribution to the fund and the period of membership.

(5) The Chief Commissioner may declare a fund to be an approved retirement fund for a fiscal year notwithstanding that the requirements of sub-regulation (3) or (4) have not been fully complied provided there has been substantial compliance with those requirements.

(6) The trustee or manager of a retirement fund may apply, in writing, to the Chief Commissioner for certification that the fund is an approved retirement fund.

(7) If an application has been made under sub-regulation (6), the Chief Commissioner shall certify, by notice in writing, that the fund is an approved retirement fund if the fund complies with the requirements in sub-regulation (3) in the case of an employer fund or with the requirements in sub-regulation (4) in the case of a self-provided fund or substantially complies with those requirements under sub-regulation (5).

(8) A certification issued under sub-regulation (7) remains in force until withdrawn by the Chief Commissioner.

(9) If the Chief Commissioner has issued a certification under sub-regulation (7), the trustee or manager of the fund shall notify the Chief Commissioner in writing of any change that may affect the fund’s status as an approved retirement fund within seven days of the change occurring.

(10) The Chief Commissioner shall withdraw, by notice in writing, a certification issued under sub-regulation (7) if satisfied that the fund no longer complies or substantially complies with the requirements in sub-regulation (3) or (4), as the case may be, and such withdrawal shall take effect from the date specified in the notice.

(11) A decision by the Chief Commissioner on an application under sub-regulation (6) or to withdraw a certification under sub-regulation (10) is a taxation decision for the purposes of the Revenue Services Administration Act 2002.

(12) A trustee or manager of a fund who fails to notify the Chief Commissioner of a change as required under sub-regulation (9) commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.

3.
Approved Retirement Fund

2.2.2.2 Explanation

The Act provides for certain tax concessions for contributions to, and the income of, an approved retirement fund. Section 22(1) of the Act provides that the income derived by an approved retirement fund is exempt from income tax and section 35 of the Act allows an employer a deduction for contributions to an approved retirement fund in respect of an employee subject to certain limits. Section 2 of the Act defines “approved retirement fund” as a retirement fund approved by the Chief Commissioner in accordance with the Regulations. 

This Regulation provides for the approval of retirement funds. Sub-regulation (2) provides that a retirement fund is an approved retirement fund if it is either an approved employer fund or an approved self-provided fund. A retirement fund is an approved employer fund if it satisfies the conditions in sub-regulation (3) and a retirement fund is an approved self-provided fund if it satisfies the conditions in sub-regulation (4). These conditions are intended to ensure that the tax concessions provided in the Act for retirement savings are not the subject of tax avoidance arrangements. In particular, the intention is to ensure that the concessions cannot be used as a means of diverting additional tax-free remuneration to executives or owners of businesses.

Sub-regulation (5) empowers the Chief Commissioner to declare a retirement fund to be an approved retirement fund notwithstanding that all the conditions in sub-regulation (3) or (4) have not been complied with, provided there is substantial compliance with the conditions.

Sub-regulations (6)-(9) set out a procedure whereby the Chief Commissioner can certify a fund as an approved retirement fund. The certification remains in force until withdrawn by the Chief Commissioner. However, the trustee or manager of the fund must notify the Chief Commissioner of any change in the circumstances of the fund that may affect its status as an approved retirement fund. The notification of a change must be made within seven days of the change occurring. A failure to notify a change is an offence under sub-regulation (12).

Sub-regulation (11) provides that a decision of the Chief Commissioner on an application for certification under sub-regulation (6) or to withdraw a certification under sub-regulation (10) is a tax decision for the purposes of the Revenue Services Administration Act. In broad terms, this means that the decision can be appealed only under the objection and appeal procedure in that Act.
2.2.2.3 Income Tax Regulations explanation and Procedure

The Act provides for certain tax concessions for contributions to, and the income of, an approved retirement fund. Section 22(1) of the Act provides that the income derived by an approved retirement fund is exempt from income tax and section 35 of the Act allows an employer a deduction for contributions to an approved retirement fund in respect of an employee subject to certain limits. Section 2 of the Act defines “approved retirement fund” as a retirement fund approved by the Chief Commissioner in accordance with the Regulations. 

This Regulation provides for the approval of retirement funds. Sub-regulation (2) provides that a retirement fund is an approved retirement fund if it is either an approved employer fund or an approved self-provided fund. A retirement fund is an approved employer fund if it satisfies the conditions in sub-regulation (3) and a retirement fund is an approved self-provided fund if it satisfies the conditions in sub-regulation (4). These conditions are intended to ensure that the tax concessions provided in the Act for retirement savings are not the subject of tax avoidance arrangements. In particular, the intention is to ensure that the concessions cannot be used as a means of diverting additional tax-free remuneration to executives or owners of businesses.

Sub-regulation (5) empowers the Chief Commissioner to declare a retirement fund to be an approved retirement fund notwithstanding that all the conditions in sub-regulation (3) or (4) have not been complied with, provided there is substantial compliance with the conditions.

Sub-regulations (6)-(9) set out a procedure whereby the Chief Commissioner can certify a fund as an approved retirement fund. The certification remains in force until withdrawn by the Chief Commissioner. However, the trustee or manager of the fund must notify the Chief Commissioner of any change in the circumstances of the fund that may affect its status as an approved retirement fund. The notification of a change must be made within seven days of the change occurring. A failure to notify a change is an offence under sub-regulation (12).

Sub-regulation (11) provides that a decision of the Chief Commissioner on an application for certification under sub-regulation (6) or to withdraw a certification under sub-regulation (10) is a tax decision for the purposes of the Revenue Services Administration Act. In broad terms, this means that the decision can be appealed only under the objection and appeal procedure in that Act.

The procedure is for the trustee of a fund to write to the Commissioner of Revenue enclosing a copy of the trust deed or rules of the retirement fund and requesting approval as an approved retirement fund. 

The approval is important because it means if granted that the income of the fund is exempt from tax. Any amounts contributed by an employer to a retirement fund for the benefit of an employee is exempt income of the employee. Any pension or gratuity paid to an individual from an approved retirement fund is exempt income. 

2.2.3
“associate”, in relation to a person, means any other person who acts or may act in accordance with the directions, requests, suggestions, or wishes of the first-mentioned person, and the second-mentioned person shall be an associate of the first-mentioned person;

2.2.3.1 Explanation

This definition is relevant to several provisions in the Act that are of an anti-avoidance nature, such as sections 13(2), 43(4)(b) and 66. 

“Associate” is defined broadly to refer to a relationship that exists between persons when one person acts in accordance with the directions, requests, suggestions or wishes of another, or it is reasonable to expect that they will so act. This is an objective test determined having regard to all the circumstances. If one person is found to act in accordance with the wishes of the other, both persons are regarded as associates of each other. 

The following are examples of persons who would ordinarily be regarded as associates: husband and wife; parent and child; partners in a partnership; trustee and beneficiary; and controlling shareholders and the company they control. 

2.2.3.2
Comparison to Cap: 68 

There is no equivalent definition in Cap: 68. 

2.2.4
“business” includes any profession, trade, manufacture, or undertaking (including an undertaking in the nature of trade) conducted for pecuniary profit, but shall not include employment;

2.2.4.1 Explanation

This definition is relevant to a number of provisions of the Act that refer to business, particularly those relating to business income (section 12) and deductions for expenditures incurred in deriving business income (for example, sections 27-33, and 37). 

“Business” is defined inclusively so that it otherwise has its ordinary meaning. Whether the activity of a person amounts to a business as ordinarily understood depends on all the facts and circumstances. The main factors relevant to the analysis are: repetition and continuity of activity; profit motive; scale of activity; commercial character; and system and organisation of activities. 

The definition includes a profession, trade, manufacture or undertaking conducted for profit as a business for the purposes of the Act. The reference to undertaking expressly includes an undertaking in the nature of trade. This is a reference to the United Kingdom judicial concept. While repetition of activity is an important factor in determining whether a person is carrying on a business, the United Kingdom courts have recognised that an isolated activity that has a business character should be treated as the equivalent of a business. 

It is expressly provided that business does not include employment (separately defined in section 2). 

2.2.4.2 Comparison to Cap: 68 

The definition is essentially a re-enactment of the equivalent definition in section 2 of Cap: 68.  The Act makes it clear that an undertaking in the nature of trade is treated as a business for the purposes of the Act. The definition expressly excludes employment. The existing law of the meaning of business will continue to be relevant under the Act.

2.2.5
“business asset” means any asset, whether of a revenue or capital nature, used or held ready for use in a business, including goodwill, trading stock, a depreciable asset, or an intangible;

2.2.5.1 Explanation

This definition is relevant to the taxation of business income and the allowances of deductions for losses incurred in deriving business income. A gain on the disposal of a business asset is included in business income (section 12) and a deduction is allowed for a loss on disposal of a business asset (section 25). 

“Business asset” is any asset used or held ready for use in a business. “Asset” has its ordinary meaning, namely anything that may be turned to pecuniary account. The word “asset” has been used in preference to the word “property” which, if read narrowly, would unduly limit the scope of the definition of business asset. Whether an asset is a business asset depends on the characterisation of the taxpayer’s activities as a business (see section 2 definition). If there is a business, then every asset of the business (whether revenue or capital) is a business asset for the purposes of the Act. It  would include, for example, financial assets held by a business (shares, debts, and the like) even if held as an investment. The definition expressly includes goodwill, trading stock (defined in section 2), a depreciable asset (defined in section 27), and an intangible (defined in section 2). 

2.2.5.2
Comparison to Cap: 68 

There is no equivalent concept in Cap: 68. 

2.2.6
“business income” has the meaning in section 12;

2.2.6.1
“business loss” has the meaning in section 37(3);- inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008);

2.2.7
“chargeable income” has the meaning in section 10;

2.2.8
“Chief Commissioner” shall have the same meaning ascribed to it in the Revenue Services Administration Act 2002;

2.2.9
“Commissioner” shall have the same meaning ascribed to it in the Revenue Services Administration Act 2002;

2.2.10
“company” means —

(a) a body or association of persons corporate or unincorporate whether incorporated, created, or formed in Tonga or elsewhere;

(b) a foreign association of persons that the Chief Commissioner has declared to be a company for the purposes of this Act; or

(c) a partnership,

but does not include a trust;

2.2.10.1 Explanation

This definition is relevant to a number of provisions in the Act that refer to a company. It is particularly relevant to the section 2 definition of “person”, which includes a company. 

“Company” is defined broadly to mean a body or association of persons corporate or unincorporate, whether incorporated, created or formed under the law of Tonga or elsewhere. A body of persons corporate includes an incorporated company and a statutory corporation. The inclusion of unincorporated bodies or associations of persons in the definition means that entities such as cooperatives, societies, fellowships and clubs are treated as companies for the purposes of the purposes of the income tax. 

The definition includes any foreign-formed entities that the Chief Commissioner declares to be a company for the purposes of the Act. There are many types of entities that may be formed under the laws of foreign countries, particularly civil law countries, that may be engaged in international transactions. Some of these entities will not fit neatly into traditional Anglo classifications of company, partnership and trust, hence the need for a special rule. 

Finally, the definition includes a partnership (separately defined in section 2). This means that references in the Act to a company also includes a partnership, unless the contrary intention is indicated. A contrary intention is indicated in those sections that use the term “shareholder” or “share” (as opposed to “member” or “membership interest”) in relation to a company (e.g., the section 2 definition of “dividend”). 

The definition expressly excludes a trust (separately defined in section 2). The Act effectively divides entities into trusts and companies. The inclusion of unincorporated bodies and associations means that the concept of a company acts as a residual category of entity for the purposes of the Act, i.e., all associations of persons are treated as companies. While an unincorporated association is treated as a company for the purposes of the Act, this does not necessarily mean that the association will be liable for tax under the Act. This depends on whether the association has chargeable income as defined in section 10 of the Act. For example, an unincorporated association may be a non-profit organisation that derives exempt income under section 18. 

2.2.10.2
Comparison to Cap: 68 

The definition differs from the definition in Cap: 68 in several important respects. First, the definition in Cap: 68 is confined to corporate bodies, whereas the definition under the Act extends to unincorporated bodies of persons. Secondly, the Chief Commissioner has discretion to treat a foreign-formed association of persons as a company for the purposes of the Act. Thirdly, all partnerships are treated as companies under the Act, while only those partnerships with more than seven partners are companies under Cap: 68. 

2.2.11
“consideration received”, in relation to the disposal of an asset, has the meaning in section 47;

2.2.12
“consumption tax” means the consumption tax imposed under the Consumption Tax Act 2003;

2.2.13
“cost”, in relation to an asset, has the meaning in sections 45 and 46;

2.2.14
“debt” means an amount owing, including accounts payable and amounts owing under a promissory note, bill of exchange, debenture, security, bond, or similar financial instrument;

2.2.15
“depreciable asset” has the meaning in section 27;

2.2.16
“dividend” means —

(a) any distribution of profits by a company to a shareholder or a partnership to a partner;

(b) any amount returned to a shareholder in respect of a share on a partial reduction in capital to the extent that the amount returned exceeds the amount by which the nominal value of the share was reduced; or

(c) any amount distributed to a shareholder on redemption or cancellation of a share (including in liquidation) to the extent the amount distributed exceeds the nominal value of the share;

2.2.16.1 Explanation

This definition is primarily relevant to sections 6 (which imposes a separate tax on dividends paid to non-residents), section 14 (which includes dividends as property income for the purposes of the Act), section 21 (which exempts dividends paid by a resident company to a resident person) and section 80 (which provides for the collection of the section 6 tax on dividends paid to non-residents). 

Paragraph (a) provides that “dividend” means any distribution of profits by a company to a shareholder. This is basically the ordinary meaning of dividends. Paragraph (a) also includes any distribution of profits by a partnership to a partner. 

Paragraph (b) applies in the case of a reduction of corporate capital. It treats any amount returned to a shareholder in excess of the amount by which the nominal value of the share is reduced as a dividend. In the absence of this provision, the whole amount would be treated as a capital amount. 

The references to “share” and “shareholder” mean that this inclusion applies only to incorporated companies. 

2.2.16.2 Example:

Suppose X Pty Ltd paid shareholders $0.20 per share as consideration for a reduction in the nominal value of the share from $1 to $0.90. In this case, $0.20 is paid to the shareholder, but the nominal value of the share is reduced by only $0.10. 

The effect of paragraph (b) of the definition of “dividend” is to treat $0.10 per share as a dividend and $0.10 as the reduction in capital. 

Paragraph (c) provides for a similar rule in the case of redemption or cancellation of shares (including the cancellation of shares on liquidation of the company). It ensures that any amount paid in excess of the nominal value of the shares is a dividend. In the absence of this provision, the whole amount would be treated as capital. Again, the references to “share” and “shareholder” mean that this inclusion applies only to incorporated companies. 

2.2.16.3
Comparison to Cap: 68 

Dividend is an undefined term under Cap: 68 and, therefore, has its ordinary meaning. Thus, the definition of “dividend” in the Act is broader than under Cap: 68. 

2.2.17
“employee” means an individual engaged in employment;

2.2.18
“employer” means a person who engages or remunerates an employee;

2.2.19
“employment” includes —

(a) a directorship or other office in the management of a company;

(b) a position entitling the holder to a fixed or ascertainable remuneration; or

(c) the holding or acting in any public office;

2.2.17.1 -2.2.19.1
Explanation

The above three definitions are primarily relevant to the taxation of employment income (see sections 11(1)(b) and 13), including the withholding of tax from a payment of employment income under section 77. 

“Employee” is defined to mean an individual engaged in employment. As discussed below, employment is defined broadly and includes office holders. To ensure consistency with the definitions of “employee” and “employment”, “employer” is defined as any person who engages or remunerates an employee. This includes, for example, a person who remunerates an office holder. 

The concept of employment is central to the definitions of “employee” and “employer”. “Employment” is defined inclusively so that it otherwise has its general law meaning. An employment relationship as ordinarily understood does not include an individual engaged on his or her own account as an independent contractor. An independent contractor is engaged in a business and, therefore, the remuneration derived is business income. The determination of whether an individual is an employee or independent contractor involves examining a number of factors, including whether the hirer has the legal right to control the manner in which the work is done and the degree of integration of the activities of the contractor in the business of the hirer. In determining the degree of integration, regard is normally had to the following – 

· Whether the contractor is engaged on a continuous basis. 

· Where the services are performed, in particular whether they are performed at the hirer’s place of business. 

· Whether the hirer controls the timing and scheduling of the work. 

· Whether the hirer provides the working tools, plant and other relevant facilities necessary for the contractor to perform his or her work. 

Paragraphs (a) – (c) treat the holding of various offices as employment. While, in legal form, an office holder is not an employee, there is little difference in substance between the two relationships. In both cases, the remuneration paid is essentially for the labour of the person. Consequently, it is appropriate to treat them the same for tax purposes. Paragraph (a) includes a company director. This means that director’s fees are treated as employment income under section 13 and subject to withholding under section 77. Paragraph (a) also includes any other office in the management of a company. This would cover, for example, the holder of an office in the management of an unincorporated association treated as a company for the purposes of the Act. Paragraph (b) includes any position entitling the holder to a fixed or ascertainable remuneration. Paragraph (c) includes public offices. 

2.2.17.2 -2.2.19.2
Comparison to Cap: 68 

“Employee”, “employer” and “employment” are undefined terms in Cap: 68 and, Therefore, have their ordinary meaning. Thus, the definitions in the Act are broader than under Cap: 68. 

2.2.20
“employment income” has the meaning in section 13;

2.2.21
“exempt income” means income described as exempt income in this Act and as a consequence not included in gross income;

2.2.22
“fair market value” has the meaning in section 3;

2.2.23
“fiscal year” means —

(a) in the case of a company, the period of twelve months ending on the date of the annual balance of its accounts; or

(b) in any other case, the period of twelve months ending on 30th June;

2.2.23.1 Explanation

Income tax is imposed under section 5 annually by reference to the “fiscal year”. For companies, the fiscal year is the period for preparing their financial accounts. Thus, if a company’s balance date is 31 December, the fiscal year is the period January 1-December 31. 

2.2.23.2 Procedure

The  procedure under which a company can change its fiscal year is to write to the Commissioner of Revenue requesting a change and stating the reasons for such a change, for example, if its balance date for financial accounting changes (e.g., as a result of a takeover). “Company” is defined in section 2 and includes a partnership. 

For all other taxpayers, the fiscal year is the period July 1 – June 30. 

2.2.23.2
Comparison to Cap: 68 

Apart from applying the balance date rule to all partnerships, the definition is the same as that in Cap: 68. 

2.2.24
“gross income” means amounts defined as gross income in section 11 and other amounts included in gross income under this Act;

2.2.25
“income tax” means any tax imposed under this Act;

2.2.26
“insurance premium” includes a premium in relation to reinsurance;

2.2.27
“intangible” means —

(a) Any patent, invention, design or model, secret formula or process, trademark, copyright, or other like property or right;

(b) contractual rights with a benefit for a period of more than one year; or

(c) any expenditure that provides an advantage or benefit for a period of more than one year, other than expenditure incurred to acquire any tangible movable or immovable property;

2.2.27.1
Explanation

This definition is relevant to sections 25, and 30-32, which provide for the amortisation and disposal of intangibles. 

There are three broad categories of intangibles – 

· Intellectual and industrial property, such as copyrights, patents and trademarks (paragraph (a)). 

· Contractual rights with a benefit of more than one year (paragraph (b)). For example, a right granted under a contract to act as an exclusive distributor for a period of three years is an intangible. If the person appointed has paid for this right, then the amount paid is the cost of the intangible (section 30(1)(a)) and is deducted under section 30 over the life of the right (i.e., three years). 

· Any other expenditure that provides an advantage or benefit for more than one year 

(Paragraph (c)). For example, while advertising is normally a current expenditure wholly deductible in the fiscal year incurred, substantial expenditure to launch a new product may be regarded as capital as the life of the expenditure is likely to exceed one year. In this case, the expenditure would be regarded as an intangible deducted over its expected life. While paragraph (c) is drafted in broad terms, it does not include any expenditure to acquire tangible property (movable or immovable). 

2.2.27.2
Comparison to Cap: 68 

This is a new definition. There is no equivalent concept in Cap: 68.

2.2.28
“interest” means —

(a) an amount, described as interest, discount, premium, or otherwise, whether periodical or a lump sum, as consideration for the use of money or being given time to pay;

(b) an amount that is functionally equivalent to an amount referred to in paragraph (a);

(c) any amount treated as interest under section 43; or

(d) a commitment, guarantee, service, or similar fee payable in respect of a debt or other instrument or agreement giving rise to interest under paragraphs (a), (b), or (c);

2.2.28.1 Explanation

This definition is primarily relevant to sections 6 (which imposes a separate tax on interest paid to non-residents), 14 (which includes interest as property income for the purposes of the Act), 34 (which provides for the deductibility of interest expense) 78 (which provides for the collection of tax on interest paid to residents by withholding) and 80 (which provides for the collection of the section 6 tax on interest paid to non-residents). 

“Interest” is defined broadly to reflect the fact that there is enormous flexibility on international monetary markets as to how financial instruments may be structured. 
Paragraph (a) includes any amount that is consideration for the use of money or for being given time to pay. An amount comes within paragraph (a) regardless of whether it is paid as a lump sum or periodically, and however it may be described. Paragraph (a) will include discounts and premiums as these are amounts paid for the use of money. 

Paragraph (b) includes any amount that is functionally equivalent to an amount that comes within paragraph (a). Examples include an amount payable for the time value of money under a derivative financial instrument and a payment of defaulted interest by a guarantor. 

Paragraph (c) includes an amount treated as interest under section 43. This is the interest component of an amount paid under a financial lease or hire purchase agreement. 

Paragraph (d) includes a commitment, guarantee, service or similar fee payable in respect of a debt or other instrument or agreement giving rise to interest under paragraphs (a)-(c). “Debt” is separately defined in section 2. The reference to “other instrument or agreement” is intended to ensure that paragraph (d) co-ordinates with the broad definition of interest in the other paragraphs. 

2.2.28.1
Comparison to Cap: 68 

Interest is an undefined term under Cap: 68 and, therefore, has its ordinary meaning. Thus, the definition of “interest” in the Act is broader than under Cap: 68. 

2.2.29
“liaison office”, in relation to a person, means an office of the person the sole activity of which is representation;

2.2.30
“member”, in relation to a company, means a shareholder, partner in a partnership, or any other person with a membership interest in the company;

2.2.31
“membership interest”, in relation to a company, means a share, an interest of a partner in a partnership, and any other ownership interest in the company;

2.2.30.1 - 2.2.31.1
Explanation

These definitions (2.2.30 and 31) are relevant to provisions in the Act relating to the taxation of companies. The definitions are broad so as to co-ordinate with the broad definition of “company” in section 2. 

“Member” is defined to mean a shareholder, partner in a partnership and any other person with a membership interest in a company. 

“Membership interest” is defined to mean a share, interest of a partner in a partnership and any other ownership interest in a company. 

2.2.30.2 - 2.2.31.2
Examples

Other types of membership interests are the interest of a member in a company limited by guarantee and the interest of a member of an unincorporated company. 

2.2.30.3 – 2.2.31.3
Comparison to Cap: 68 

There are no equivalent definitions in Cap: 68.

2.2.32
“natural resource amount” means —

(a) an amount (including a premium or like amount) as consideration for the right to take minerals or a living or non-living resource from land or sea; or

(b) an amount calculated in whole or part by reference to the quantity or value of minerals or a living or non-living resource taken from land or sea;
2.2.32.1 Explanation

This definition is primarily relevant to sections 14 (which includes a natural resource amount in property income) and section 80(1) (which provides for the withholding of tax from natural resource amounts paid to a non-resident). 

Paragraph (a) includes an amount as consideration for the right to take minerals or a living or nonliving resource from the land or sea. This would cover a natural resource royalty, such as a payment made for the right to enter land and remove minerals or timber if the amount of the payment is based on the quantum or value of the resource taken. While natural resource royalties are within the ordinary meaning of royalty, they are not included in the definition of “royalty” for the purposes of the Act. A natural resource amount paid to a non-resident is subject to 15% withholding tax on the gross amount (section 80). However, this is not a final tax on the amount and the non-resident is required to lodge a return and pay tax on an assessment basis with a credit for the withholding tax. Thus, Tonga asserts full taxing rights over natural resource royalties. This is consistent with international norms, particularly the treatment of natural resource royalties under tax treaties. This can be compared to the taxation of royalties paid to non-residents, which are subject to a final withholding tax at the rate of 15% of the gross royalty. 

Paragraph (b) includes payments that are calculated by reference to the quantum of resources taken even though the recipient may have no rights in those resources. For example, a consulting geologist may be engaged to provide advice as to where minerals may be found. The geologist may agree to be paid a fee for services rendered and periodic payments based on the quantum of minerals taken from the mining site indicated in the geologist’s report. The later payments would be within paragraph (b) of the definition of natural resource payment notwithstanding that the geologist has no rights in the minerals taken. The fee for services rendered would not be a natural resource amount as it is not calculated by reference to the quantum or value of minerals of taken. It would be treated as business income under section 12. 

2.2.32.2 Comparison to Cap: 68

There is no equivalent concept under Cap: 68. Natural resource royalties would be covered by section 4(e) of Cap: 68. As stated above, these are treated as natural resource amounts and not royalties under the Act to ensure that Tonga asserts full taxing rights over such amounts. 

2.2.33
“non-resident person” has the meaning in section 4(2);

2.2.34
“partnership” means two or more persons carrying on business jointly for common profit;

2.2.34.1
Explanation


This definition is primarily relevant to the definition of “company” in section 2, which includes a partnership. 

“Partnership” is defined to mean two or more persons carrying on business jointly for common profit. This is essentially the meaning of partnership at general law. 

2.2.34.2
Comparison to Cap: 68 

This is a modified version of the definition in section 2 of Cap: 68. The Cap: 68 definition also included persons in receipt of income jointly. This has not been carried through to the Act because of the different treatment of partnerships under the Act. 

Under Cap: 68, small partnerships (including the co-ownership of property) are taxed on a look through basis (i.e., the income of the partnership is taxed to the partners). Under the Act, all partnerships are taxed as separate entities. This treatment is not 

appropriate for the co-ownership of property, hence the modification to the definition of “partnership” in the Act. Co-ownership of property is dealt with in section 50. 

2.2.35
“permanent establishment” means a fixed place of business through which the business of a person is wholly or partly carried on, and includes —

(a) a place of management, branch, office, factory, warehouse, or workshop, other than a liaison office;

(b) a mine, oil or gas well, quarry, or other place of extraction of natural resources;

(c) a building site, or a construction, assembly or installation project, or supervisory activities connected with such site or project, but only if the site, project or activities continue for more than 90 days;

(d) the furnishing of services, including consultancy services, by any person through employees or other personnel engaged by the person for such purpose, but only if activities of that nature continue for the same or a connected project within Tonga for a period or periods aggregating more than ninety days within any twelve month period;

(e) a person (referred to as an “agent”) acting in Tonga on behalf of

another person, if the agent —

(i) has and habitually exercises an authority to conclude contracts on behalf of the other person; or

(ii) habitually maintains a stock of goods or other merchandise from which the agent regularly delivers goods or merchandise on behalf of the other person; or

(f) any substantial equipment used by a person;

2.2.35.1 Explanation

This definition is primarily relevant to the taxation of business income of non-residents (see section 6(3), 60(3) and 64). Under the Act, Tonga has jurisdiction to tax the business income of a non- resident person only if the income is attributable to a permanent establishment of the non-resident in Tonga, or is substantially equivalent to income attributable to a permanent establishment (section 60(3)). 

The definition of “permanent establishment” follows closely the definition in tax treaties, although it is broader in several important respects. The central requirement for a permanent establishment is that there must be a place of business, the place business must be fixed and business must be carried on through the place of business. This is identical to the basic notion of permanent establishment found in tax treaties and it is intended that the definition is interpreted consistent with the interpretation under tax treaties, particularly having regard to the Commentary to the OECD Model Tax Convention on Income and Capital. Importantly, a permanent establishment is not a separate entity for tax purposes, rather it is a business presence of an individual or entity. 

Paragraph (a) includes a place of management, branch, office, factory or workshop. These are largely illustrative of the types of places that can qualify as a permanent establishment under the general principle. Each inclusion is to be interpreted broadly. For example, “office” includes any office no matter what activity is conducted through the office. An exception is stated when the office is merely a liaison (or representative) office. This exception is necessary because the activities of a liaison office are too remote from the derivation of income to be able to accurately allocate income to the activity. To qualify for the exception, the liaison office must not engage in the negotiation of contracts of sale or supply. A liaison office involved in the negotiation of contracts of purchase can qualify for the exception. The reference is to the negotiation of contracts and not to the conclusion or signing of  contracts. Consequently, if a liaison office is involved, in any way, in the negotiation of contracts of sale or supply it will be a permanent establishment. The negotiation of contracts is more than simply a liaison or representative function and goes to the core of the non-resident’s business. 

Paragraph (b) includes a mine, oil or gas well, quarry or any other place of extraction of natural resources. Again, these are largely illustrative of the types of places that can qualify as a permanent establishment under the general principle. 

Paragraph (c) includes a building site, a construction, assembly or installation project, or supervisory activities (such as the services of a consulting engineer) connected with such site or project, but only if the site, project or activity continues for more than ninety days. 

Paragraph (d) includes the furnishing of services through employees or other personnel. A ninety-day time limit is specified for the purpose of this inclusion. The ninety-day period is tested over any twelvemonth period and not by reference to the fiscal year. The ninety-day period may be satisfied by aggregating two or more periods within any period of twelve months provided they relate to the same or a connected project. 

Paragraph (e) specifies two situations when an agent is a permanent establishment of the principal. The first is when the agent has and habitually exercises an authority to conclude contracts on behalf of the person. The reference to “authority to conclude contracts” is intended to be interpreted broadly and would include a case where the agent negotiates all the essential terms of a contract even though the contract may be formally signed by the principal. The second is where the agent maintains a stock of goods or merchandise from which the agent regularly delivers goods or merchandise on behalf of the principal. The ability to make timely delivery of goods or merchandise is considered to be a central part of any sales activity. 

Paragraph (f) includes any substantial equipment used by a person. “Substantial” is to be interpreted according to the circumstances. It is not confined to the physical size or value of the equipment. Even very small equipment (such as computer hardware) may be substantial having regard to the role the equipment plays in the business of the taxpayer. 

The main differences from the definition commonly found in tax treaties are – 

(1) The maintenance of substantial equipment is not normally of itself a permanent establishment under tax treaties. 

(2) The time limit in paragraph (c) is shorter than in tax treaties under which a 6 or 12 months limit usually applies. 

(3) The time limit for the furnishing of services to constitute a permanent establishment is 90 days in any 12-month period, while the time limit under tax treaties is usually 6 months. 

(4) The agent inclusion covers both authority to conclude contracts and the maintenance of a stock of goods for delivery. There is no exception for independent agents. 

(5) There is no general exception for preparatory or auxiliary activities, although there is an exception for a liaison office. 

2.2.35.2
Comparison to Cap: 68 

This is a new definition. It is similar to, but broader than, the concept of “fixed or permanent place of business” in the definition of “non-resident trader” in section 2 of Cap: 68. 

2.2.35.3
Public Ruling

The Chief Commissioner has issued a draft public ruling on the meaning of permanent establishment.

2.2.36
“person” means an individual, trust, company, government, or public international organisation;

2.2.36.1
Explanation


This definition is relevant to many different provisions in the Act. For this reason, it is defined broadly. There are five inclusions in the definition. 

An individual (i.e., a natural person) is a person for the purposes of the Act. 

A trust is a person for the purposes of the Act. “Trust” is defined in section 2 to mean a trust established under the laws of equity. It expressly includes a testamentary estate. 

A company is a person for the purposes of the Act. “Company” is defined in section 2. As discussed in the explanation to the definition, the concept of a company is a residual category of entity for the purposes of the Act. It includes incorporated companies and statutory corporations. It also includes a partnership (see section 2 definition) and any unincorporated association of persons that is not a trust (see section 2 definition). Thus, through the definition of “company”, partnerships and unincorporated associations of persons are treated as persons for the purposes of the Act. 

A government is a person for the purposes of the Act. This includes the Government of Tonga and foreign governments. It also includes any political subdivision of a foreign government, such as state, province or local authority. 

A public international organisation is a person for the purposes of the Act. This includes, for example, the United Nations and its specialised agencies (such as the World Bank). 

2.2.36.2
Comparison to Cap: 68 

The definition is similar to, but broader than, the definition in section 2 of Cap: 68.

2.2.37
“property income” has the meaning in section 14;

2.2.38
“quarter” means a period of three months ending on September 30, December 31, March 31, or June 30;

2.2.39
“received”, in relation to a person, includes —

(a) applied on behalf of the person either at the instruction of the person or under any law;

(b) reinvested, accumulated, or capitalised;

(c) credited to an account, or carried to any reserve, sinking, or insurance fund; or

(d) made available to the person;

2.2.39.1 Explanation

This definition is primarily relevant to tax accounting rules in the Act. Amounts are included in gross income in the fiscal year in which they are derived. The timing of derivation depends on the taxpayer’s method of accounting (see section 38). A taxpayer accounting for tax purposes on a cash basis derives income when it is received (section 39). 

“Received” is defined inclusively so that it otherwise has its ordinary meaning, namely to take into one’s possession. The definition expands upon the ordinary meaning of received for the purposes of the Act. In particularly, the effect of the definition is to legislatively provide for a principle of constructive receipt. 

Paragraph (a) treats an amount as received by a person if it is applied on his or her behalf. This may be at the instruction of the person or under any law. For example, if an employee instructs his employer to pay part of his salary direct to a third person (e.g., the employee’s spouse), then the employee is treated as having derived the salary actually received and the amount paid to the third person. Similarly, if an amount is paid out of an employee’s salary to a creditor of the employee under a garnishee order, the employee is treated as having received the garnisheed amount. 

Paragraph (b) treats an amount as received if it is reinvested, accumulated or capitalised. For example, any interest on a term deposit that is reinvested by a bank is treated as received by the depositor. 

Paragraph (c) treats an amount as received if it is credited to an account, or carried to any reserve, sinking or insurance fund. 

Paragraph (d) treats an amount as received if it is otherwise made available. For example, an employee cannot delay a receipt of salary by simply delaying the collection of his or her salary. Once salary is available for collection, the employee is treated as having received it. 

2.2.39.1
Comparison to Cap: 68 

This is largely a re-enactment of section 13 of Cap: 68.

2.2.40
“rent” means any consideration for the use or occupation of, or the right to use or occupy any land or building, including any premium, fine, or like amount;

2.2.40.1 Explanation

This definition is primarily relevant to section 14 (which includes rent in property income) and section 80(1) (which provides for the withholding of tax from rent paid to a non-resident). 

“Rent” is defined broadly to cover all amounts that may be derived from land and buildings. Rent means any consideration for the use or occupation of, or right to use or occupy any land or building. The reference to right to use will cover any licence, easement or profit-à-prendre. An amount is treated as rent regardless of whether it is described as premium, fine or other similar term. 

Only amounts as consideration for the use of immovable property constitute rent for the purposes of the Act. Rent as consideration for the lease of tangible movable property is a treated as a royalty for the purposes of the Act (see paragraph (e) of the definition of “royalty”). 

2.2.40.1
Comparison to Cap: 68 

This is a new definition, but it does include the substance of section 4(d) of Cap: 68. 

2.2.41
“resident company” has the meaning in section 4(6);

2.2.42
“resident individual” has the meaning in section 4(3) to (5);

2.2.43
“resident person” has “the” (inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) meaning in section 4(1);

2.2.44
“resident trust” has the meaning in section 4(7);

2.2.45
“royalty” means an amount, however described, whether periodical or a lump sum, as consideration for —

(a) the use of, or right to use any patent, invention, design or model, secret formula or process, trademark, or other like property or right;

(b) the use of, or right to use any copyright of a literary, artistic, or scientific work (including films or video tapes for use in connection with television or tapes in connection with radio broadcasting);

(c) the receipt of, or right to receive, any visual images or sounds, or both, transmitted by satellite, cable, optic fibre, or similar technology in connection with television, radio, or internet broadcasting;

(d) the supply of any technical, industrial, commercial, or scientific knowledge, experience, or skill;

(e) the use of or right to use any industrial, commercial, or scientific equipment;

(f) the supply of any assistance that is ancillary and subsidiary to, and is furnished as a means of enabling the application or enjoyment if, any property or right referred to in paragraphs (a) through (e); or

(g) the disposal of any property or right referred to in paragraphs (a) through (e);

2.2.45.1 Explanation

This definition is primarily relevant to sections 6 (which imposes a separate tax on royalties paid to non-residents), section 14 (which includes royalties as property income for the purposes of the Act) and section 79 (which provides for the withholding of tax from royalties paid to a non-resident). 

“Royalty” is defined broadly. The definition follows international norms and is consistent with the definition commonly found in tax treaties. Paragraphs (a) and (b) include any periodical or lump sum consideration for the use of, or right to use, industrial or intellectual property rights (such as patents, trade marks and copyrights). 

Paragraph (c) includes any periodical or lump sum amount as consideration for the receipt or right to receive visual images and/or sounds transmitted by satellite, cable, optic fibre or similar technology in respect of television, radio or internet broadcasting. This ensures that payments for the use of new communication technologies are treated as royalties. 

Paragraph (d) includes any periodical or lump sum amount as consideration for the supply of knowhow. 

Paragraph (e) includes any periodical or lump sum amount as consideration for the use of equipment (i.e., chattel lease rentals). 

Paragraph (f) includes any periodical or lump sum amount as consideration for the supply of services ancillary to the use of any property or right mentioned in paragraphs (a)-(e). 

Paragraph (f) includes any periodical or lump sum amount as consideration for the disposal of any right referred to in paragraphs (a)-(e). “Disposal” is defined in section 44. This ensures that the royalty definition is not avoided by structuring the transaction as an assignment of a right rather than as a right to use. For example, it is possible under copyright law for a copyright holder to assign the copyright for a period of years with the copyright reverting to the original owner at the end of the assignment. There is no difference in substance between this and a licence to use for the same period. 

The definition is exhaustive and, therefore, does not include royalties payable for the right to take natural resources. These are treated as natural resource amounts under the Act. The reason for the different treatment of these amounts relates to the taxation of non-residents. Natural resource amounts derived by non-residents are fully taxable in Tonga whereas royalties are subject to a rate limit (15% gross). This treatment is consistent with taxing rights under tax treaties. 

2.2.45.2
Comparison to Cap: 68 

Royalty is an undefined term under Cap: 68 and, therefore, has its ordinary meaning. Although, the definition of “royalty” under the Act does not include natural resource royalties, it is otherwise broader than under Cap: 68. 

2.2.46
“taxable business income” means business income included in gross income;

2.2.46.1 Explanation

This definition is relevant to a number of provisions that deal with business income and expenditures. The use of the term allows for the simplification of the drafting in several sections. 

“Taxable business income” means business income included in gross income. “Business income” is defined in section 12 and gross income is defined in section 11. Gross income does not include exempt income and, therefore, taxable business income includes all business income except business income that is exempt from income tax. 

2.2.46.1
Comparison to Cap: 68 

There is no equivalent concept in Cap: 68. 

2.2.47
“taxpayer” means a person liable for income tax under this Act and includes a person who has a business loss for a fiscal year;
2.2.47.1 Explanation

This definition is relevant to a number of provisions in the Act, particularly the procedural provisions. 

“Taxpayer” is defined to mean a person liable for income tax under the Act. “Income tax” is defined in section 2 to mean any tax imposed under the Act. There are three charging provisions in the Act. The main charging provision is section 5, which imposes income tax on a person who has chargeable income for a fiscal year. A person has chargeable income for a fiscal year if their gross income exceeds their allowable deductions for the year. A person who has chargeable income for a fiscal year is a taxpayer for the purposes of the Act. 

There are two special charging provisions applicable to non-residents. Section 6 imposes a final tax at the rate of 15% (through the Order in Council) on any interest, royalty, technical services fee, dividend or insurance premium derived by a non-resident person. Section 7 imposes a final tax at the rate of 3% (through the Order in Council) on the gross amount derived by a non-resident operating a ship or aircraft for the carriage of passengers, livestock, mail, merchandise or goods embarked in Tonga. A non-resident liable for tax under section 6 or 7 is a taxpayer for the purposes of the Act. 

The definition also includes a person who has a business loss for a fiscal year. This ensures that the procedural rules, such as the lodging of returns, applies to such a person even though they may not have any chargeable income for the year. 

2.2.47.2
Comparison to Cap: 68 

This largely re-enacts the definition of “taxpayer” in section 2 of Cap: 68. 

2.2.48 “technical services fee” means an amount, however described, whether periodical or lump sum, as consideration for the rendering of any managerial, technical, or consultancy services, including the services of technical or other personnel, but does not include employment income;

2.2.48.1 Explanation

This definition is primarily relevant to sections 6 (which imposes a separate tax on technical services fees paid to non-residents) and section 79 (which provides for the withholding of tax on technical services fees paid to non-residents). 

“Technical services fee” means an amount, however described, whether periodical or lump sum, as consideration for the rendering of any managerial, technical or consultancy services including the services of technical or other personnel. An amount that is employment income as defined in section 13 is not a technical services fee. 

2.2.48.2
Comparison to Cap: 68 

This is a new definition. There is no equivalent concept under Cap: 68. 

2.2.49
“trading stock” means anything produced, manufactured, purchased, or otherwise acquired for manufacture, sale, or exchange for the purposes of producing taxable business income, and includes any materials or supplies to be consumed in the production or manufacturing process, and livestock;

2.2.49.1 Explanation

This definition is relevant to the taxation of business income, particularly the tax accounting rule in section 41. 

“Trading stock” is anything produced, manufactured, purchased or otherwise acquired for manufacture, sale or exchange for the purposes of producing taxable business income (i.e., business income included in gross income). This includes raw materials for manufacture, and semi-finished and finished goods. The definition includes any materials or supplies consumed in the production or manufacturing process, such as oils and glues. The definition also includes livestock. 

2.2.49.2
Comparison to Cap: 68 

This is largely a re-enactment of the definition in section 15(1) of Cap: 68. The Act makes it clear that consumables form part of trading stock. 

2.2.50
“trust” means a trust established under statutory law or the laws of equity and includes a testamentary estate;

2.2.51
“trustee” includes the executor of a testamentary estate;

2.2.50.1 – 2.2.51.1
Explanation

The definition of “trust “is relevant to the section 2 definitions of “company” and “person”, and section 56 (which provides for the taxation of income derived through a trust). The definition of “trustee” is relevant to section 56. 

The definition is inclusive so that “trust” otherwise has its ordinary meaning, namely an equitable obligation binding a person (the trustee) to deal with property (trust property) for the benefit of another person or persons (the beneficiary) or for some other object permitted by law (e.g., a charitable object). 

The definition expressly includes a testamentary estate. This is relevant for income derived during the period of administration of the estate. Any income derived by the executor during the administration of the estate is taxable to the executor under section 56. 

“Trustee” is defined to include the executor of a testamentary estate to co-ordinate with the definition of “trust”.

 2.2.50.2 – 2.2.51.2
Comparison to Cap: 68 

There are no equivalent definitions in Cap: 68.

2.2.52
“turnover”, in relation to a person for a fiscal year, means the gross revenue (including the gross proceeds from the disposal of a business asset) derived by the person during the year, but not including —

(a) exempt income;

(b) an amount subject to separate taxation under section 6 or 7; or

(c) an amount for which withholding tax under section 90 is a final tax.

2.2.52.1 Explanation

This definition is relevant to the instalments of income tax payable under section 91. 

“Turnover” means the gross revenue of a business without deduction of expenditures. It includes the gross proceeds (without deduction of cost) arising on the disposal of a business asset (such as trading stock). It does not include exempt income, income subject to separate taxation under section 6 or 7, and income subject to final withholding under section 90. 

2.2.52.2
Comparison to Cap: 68 

There is no equivalent concept in Cap: 68. 

2.3. Section 3 - Fair market value 

3 Fair market value

(1) For the purposes of this Act, the fair market value of any asset, service, or benefit at a particular time shall be the ordinary open market value of the asset, service, or benefit at that time.

(2) If the fair market value of any asset, service, or benefit cannot be determined under subsection (1), the fair market value shall be the amount determined by the Chief Commissioner.

2.3.1 Explanation

This section provides for the determination of the fair market value of assets, services and benefits. The section is primarily relevant to anti-avoidance provisions in the Act, such as the transfer pricing rule in section 66. 

Subsection (1) sets out the general rule, namely that the fair market value is determined by reference to the selling price of equivalent assets, services, or benefits available in the open market. 

Subsection (2) provides that the Chief Commissioner is to determine the fair market value of any asset, services, or benefit if there is no open market. The Chief Commissioner will look at all the relevant circumstances to find the price at which a particular asset, service, or benefit would have sold for on the open market had there been such a market for the asset, service, or benefit. 

2.3.2
Example

The Commissioner may determine market value by looking at the cost of all inputs to an asset, service or benefit and adding to this the probable rate of return a taxpayer might be expected to seek for an investment with similar costs in a similar market. 

2.3.3
Comparison to Cap: 68 

This is a new provision. There is no equivalent concept under Cap: 68. 

2.4 Section 4. - Residents and non-residents 

4 Residents and Non-residents

(1) A person shall be a resident person at a particular time if, at that time, the person is a resident individual, resident company, resident trust, or the Government.

(2) A person who is not a resident person at a particular time shall be a nonresident person at that time.

(3) Subject to subsections (4) and (5), an individual shall be a resident individual for a fiscal year if the individual —

(a) has his home in Tonga at any time during the year;

(b) is present in Tonga for a period of, or periods amounting in aggregate to, one hundred eighty-three days in any twelve month period that commences or ends during the year; or

(c) is an employee of the Government posted abroad at any time during the year.

(4) An individual who is a resident individual under subsection (3) for a fiscal year, in this section referred to as the “current fiscal year”, but who was not a resident individual for the preceding fiscal year shall be treated as a resident individual in the current fiscal year only for the period commencing on the day on which the individual was first present in Tonga.

(5) An individual who is a resident individual for the current fiscal year but who is not a resident individual for the following fiscal year shall be treated as a resident individual in the current fiscal year only for the period ending on the last day on which the individual was present in Tonga.

(6) A company shall be a resident company for a fiscal year if the company —

(a) is incorporated, created, or formed in Tonga;

(b) has the centre of its administrative management in Tonga at any time during the fiscal year; or

(c) is a partnership with a partner who is a resident person at any time during the year.

(7) A trust shall be a resident trust for a fiscal year if —

(a) the trust was settled or established in Tonga; or

(b) a trustee of the trust is a resident person at any time during the year.

2.4.1
Regulation 4 Income Tax Regulations – 

4. Resident Individual

(1) This regulation shall apply for the purposes of section 4 (3) of the Act, which provides for the determination of individuals as resident individuals.

(2) Subject to sub-regulation (3), in computing the number of days an individual is present in Tonga in a fiscal year for the purposes of section 4 (3) (b) of the Act –

(a) a part of a day that an individual is present in Tonga (including the day of arrival in, and the day of departure from, Tonga) shall count as a whole day of such presence; and

(b) the following days in which an individual is wholly or partly present in Tonga shall count as a whole day of such presence –

(i) a public holiday;

(ii) a day of leave, including sick leave;

(iii) a day in which the individual’s activity in Tonga is interrupted because of a strike, lock-out, delay in the receipt of supplies, adverse weather conditions, or seasonal factors; and

(iv) a day spent by the individual on holiday in Tonga before, during, or after any activity conducted by the individual in Tonga.

(3) A day or part of a day when an individual is in Tonga solely by reason of being in transit between two different places outside Tonga shall not count as a day present in Tonga.

2.4.2 Explanation

This section provides rules for determining the residence of individuals, companies, trusts, and partnerships. The concept of residence is central to the assertion of jurisdiction to tax under the Act, as residents are taxed on income derived from all geographical sources while non-residents are taxed only on Tongan-source income (section 11(2)).

Subsection (1) defines “resident person” for the purposes of the Act. A person is a resident person if the person is a resident individual, resident company, resident trust or the Government of Tonga. Any person who is not a resident person is treated as a “non-resident person” for the purposes of the Act (subsection (2)). As a person’s residence may change, subsections (1) and (2) apply by reference to the particular time that the person’s residence is to be determined.

Subsection (3) provides three alternative tests for determining whether an individual is a resident individual for a fiscal year. Paragraph (a) provides that an individual is a resident individual for a fiscal year if the individual has his or her home in Tonga at any time during the year. An individual may be a resident of Tonga under paragraph (a) even though they are not physically present in Tonga for any part of the fiscal year. Thus, a person who previously was a Tongan resident but who is living abroad for a period of years remains a resident individual if, during that time, they have a home in Tonga.

Paragraph (b) provides that an individual is a resident individual for a fiscal year if the individual is present in Tonga for 183 days in any twelve-month period that commences or ends during the year. This test is primarily relevant to foreign citizens working on assignment in Tonga. Such persons will normally have a home outside Tonga, but are considered to be Tongan residents if they are present in Tonga for the 183-day period. The 183-day period may be consecutive days or the aggregate of several periods of presence within the relevant twelve-month period. The 183-day period is tested by reference to any period of twelve months commencing or ending during the fiscal year. This ensures that an individual can be a Tongan resident even though the period of their assignment straddles the end of the fiscal year. 

2.4.2.1 Example

An individual may be assigned to Tonga for the period May 1 -

October 31 2006. The individual is present in Tonga for 184 days, but the presence straddles the end of the fiscal year so that 61 days are in the 2005/06 year and 123 days are in the 2006/07 year. If the 183 day period were tested by reference to a fiscal year, the individual would not be a resident for either the 2005/06 or 2006/07 fiscal years as there is not 183 days of presence in either year. However, under paragraph (b), the individual will be a resident for both fiscal years. This is subject to the part year residence rules in subsections (4) and (5).

Paragraph (c) provides that an employee of the Government of Tonga posted abroad is a resident individual during the period of the posting. This will apply to Tongan diplomats, consular and trade officials, and the like. 

If an individual satisfies any of the tests in subsection (3) for a fiscal year, the individual is treated as a resident for the whole of the year. This is subject to the part year residence rules in subsections (4) and (5). Subsection (4) applies to individuals who become a resident during the fiscal year and subsection (5) applies to individuals who cease to be a resident during the fiscal year. In both cases, the individual is resident only for the days in the fiscal year on which they were present in Tonga.

`
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2.4.2.2 Explanation

This Regulation provides for certain matters relating to the determination of an individual as a resident individual under section 4(3) of the Act.

Section 4(3) of the Act provides three alternative tests for determining whether an individual is a resident individual for a tax year. Section 4(3)(b) provides that an individual is a resident individual for a tax year if the individual is present in Tonga for 183 days in any 12-month period that commences or ends during the tax year. 

Regulation 4(2) provides for the counting of days for the purposes of the section 4(3)(b) test. Regulation 4(2)(a) provides that any part day spent in Tonga is treated as a whole day of presence in Tonga. This includes the day of arrival in, and departure from, Tonga. 

Regulation 4(2)(b) makes it clear that a public holiday, leave day (including sick leave), no work day (because of a strike, lock-out, delay in delivery of materials, adverse weather or seasonal factors), and a holiday spent in Tonga counts as a whole day of presence in Tonga.

Regulation 4(3) provides that any day spent in Tonga in direct transit between two places outside Tonga does not count as a day present in Tonga for the purposes of section 4(3)(b) of the Act.

2.4.2.3
Comparison to Cap: 68 

Subsection (3)(a) re-enacts section 16(1) of Cap: 68. The existing authorities on the meaning of “home” will continue to apply under the Act. Subsection (3)(b) and (c) extend the definition of “resident individual” consistent with international norms. Paragraph (b) ensures that individuals assigned to work in Tonga for six months or more are resident individuals. Paragraph (c) is necessary because the income of such persons is often exempt in the country of service on the assumption that, as an employee or official of a government of a foreign country, the individual will be taxed in his or her home country. 

Subsection (6) provides three alternative tests for determining whether a company is a resident company for a fiscal year. A company that satisfies one of these tests for a fiscal year is a resident company for the whole of the year. Paragraph (a) provides that a company is a resident company for a fiscal year if the company is incorporated, created or formed in Tonga. It is intended that “formed” and “created” be interpreted broadly so as to accommodate the broad definition of “company” in section 2 (i.e., it covers partnerships and other unincorporated associations of persons). These terms would cover, for example, the establishment of an unincorporated body treated as a company for the purposes of the Act. Paragraph (b) provides that a company is a resident company for a fiscal year if it has its centre of administrative management in Tonga at any time during the year. Again, this is intended to apply also to partnerships and other unincorporated associations of persons. Paragraph (c) provides for an additional rule applicable only to partnerships. A partnership is a resident company for a fiscal year if a partner in the partnership is a resident person at any time during the year. If a partner is a resident person, the partnership is a resident company even when all the other partners are non-residents. 

2.4.2.4

Comparison to Cap: 68 

Subsection (6) re-enacts section 16(2) of Cap: 68. The existing authorities on the meaning of “centre of administrative management” will continue to apply under the Act. Paragraph (c) is a new test applicable only to partnerships. 

Subsection (7) provides two alternative tests for determining whether a trust (as defined in section 2) is a resident trust for a fiscal year. A trust that satisfies one of the tests for a fiscal year is a resident trust for the whole of the year. Paragraph (a) provides that a trust is a resident trust for a fiscal year if the trust was settled or established in Tonga. The reference to “established” is intended to be interpreted broadly so as to cover the creation of a testamentary estate. Paragraph (b) provides that a trust is a resident trust for a fiscal year if a trustee of the trust is a resident person (see section 2 definition) at any time during the year. If there is more than one trustee of the trust, the trust is a resident trust if one only of the trustees is a resident person. 

2.4.2.5

Comparison to Cap: 68 

There is no equivalent concept in Cap: 68. 

3.
PART 2 – IMPOSITION OF INCOME TAX 

3.1 Section 5. – Tax on chargeable income 

5 Tax on chargeable income

(1) The Chief Commissioner shall, with the approval of His Majesty in Council by Order and (word “and” deleted and substituted with “or an order” – Income Tax Amendment Act 2008 - Act No 2 of 2008) in accordance with clause 19(b) of the Constitution impose, revoke, suspend, reduce or increase income tax for each fiscal year on a person who has chargeable income for the year.

(2) The income tax imposed under subsection (1) for a fiscal year shall be computed by applying the rate or rates of tax applicable to the person under the Order to the chargeable income of the person for the year, and any tax credits allowed to the person for the year are subtracted from the resulting amount.

(3) If a person is allowed more than one tax credit for a fiscal year, the credits are applied in the following order —

(a) the foreign tax credit allowed under section 62; then

(b) the tax credits allowed under sections 90 and 92. (“90” delete and substituted with “89” and “92” deleted and substituted with “91”- Income Tax Amendment Act 2008 - Act No 2 of 2008.) 

(4) In lieu of taxation under subsection (1), certain classes of income (including the income of certain classes of persons) may be subject to —

(a) income tax as provided in section 6, 7, or 8; or

(b) withholding of tax as a final tax as provided in section 91 (“section 6,7, or 8” deleted and substituted with “sections 6 or 7” and “91” deleted and substituted with “90” - Income Tax Amendment Act 2008 - Act No 2 of 2008).

3.1.1 Explanation

This section is the basic charging provision under the income tax. Subsection (1) provides for the imposition of the tax; subsections (2) and (3) provide for the computation of the amount of tax payable; and subsection (4) provides that some classes of income and persons may be subject to separate taxation. 

Subsection (1) provides for the imposition of the income tax. Income tax is imposed for each fiscal year, at the rates specified in Order-in-Council (Gazette No5. of 2008), on every person who has chargeable income for the year. 

The current rates of income tax as set out in the Order are:

For an individual – 

Chargeable Income 


Income Tax rate





$ 0-7400



0%





$7,401- $30,000


10%


`


$30,001 and over


20%

For a company
- Rate of income tax on the chargeable income of a company is 25%.

Subsection (1) specifies the key concepts underlying the imposition of income tax. 

First, subsection (1) identifies who is liable for income tax. It is provided that income tax is imposed on “persons” (and not on transactions or things). While “person” is defined broadly in section 2, not all persons are subject to income tax. Subsection (1) imposes income tax only on those persons who have chargeable income for a fiscal year. For example, while a public international organisation is a person for the purposes of the Act, the exemption in section 16(2) means that it will not have any chargeable income and, therefore, will not be liable for income tax. 

Secondly, subsection (1) identifies the income tax base by reference to the concept of “chargeable income”. This is defined in section 10 to mean the gross income of a person less total deductions. “Gross income” is defined in section 11 and deductions are allowed under Division 4 of Part 3 of the Act. 

Thirdly, subsection (1) provides for the imposition of the income tax on a periodic basis, by reference to the “fiscal year” (see section 2 definition). Consequently, persons liable to tax must compute their chargeable income by reference to the person’s fiscal year. The fiscal year of a company (including a partnership) is its financial accounting period and the fiscal year of any other person (individual or trustee liable under section 56) is the 12-month period ending on June 30. The requirement to compute chargeable income by reference to the person’s fiscal year means that it is necessary to allocate income and expenses to particular fiscal years. The Act includes tax accounting rules for this purpose (see Division 5 of Part 3). These rules determine when income is derived, and expenditures and losses are incurred. 

Finally, income tax is imposed at the rate or rates specified in the Order in Council. The rate or rates of income tax differ depending on whether the person is an individual, trustee or company. 

Subsections (2) and (3) provide for the computation of the income tax payable by a person for a fiscal year. This is a two-step process. The first step involves applying the relevant rate or rates of tax applicable to the person against the chargeable income of the person for the year. The second step involves subtracting from the resulting amount any tax credits allowed to the person for the year. The amount remaining is the tax payable by the person for the fiscal year. As can be seen from the computation, a tax credit directly reduces the amount of tax payable by a person. The computation process specified in subsection (2) is illustrated as follows – 

(Taxable income x rates) – tax credits = income tax payable 

There are two broad types of tax credits allowed under the Act. First, a credit is allowed for taxes paid in advance (section 92) or withheld at source (section 90). This is basically a credit for prepayments of tax. Secondly, a resident taxpayer deriving foreign-source income may be allowed a credit for any foreign tax paid in respect of the income (section 62). The credit in this case is by way of relief from international double taxation. 

If a person is entitled to more than one type of tax credit, then it is necessary to know the order in which the credits are to be applied. This is because different consequences may follow in the case of an excess credit (i.e., total credits exceed total tax payable) depending on the nature of the credit that comprises the excess. The credits for prepayments of tax are refundable to the taxpayer to the extent that the credit exceeds the tax payable by the taxpayer (see section 90(5) and 92(6)). On the other hand, the foreign tax credit is neither refundable nor can be carried forward for credit in a subsequent fiscal year or carried back for credit in a previous fiscal year (see section 62(8)). Consequently, the foreign tax credit must be used in the fiscal year in which it arises or otherwise it is lost. 

The ordering rule in subsection (3) identifies the nature of the tax credit that comprises the amount of any excess credit. Subsection (3) provides that the foreign tax credit is applied first. This is most favourable to taxpayers because, as stated above, foreign tax credits can be used only in the fiscal year in which they arise. Consequently, under this order of application, any excess credit is likely to wholly or largely comprise refundable prepayments of tax, thereby limiting the possibility of unused tax credits. 

Subsection (4) provides that certain classes of income or persons may be subject to separate taxation or withholding tax as a final tax. Sections 6 and 7 provide for separate taxation of certain income derived by non-residents, and section 8 provides for the presumptive income tax. Section 91 provides for separate taxation of some classes of income or person under the withholding tax rules. Income subject to separate taxation is not taken into account in the computation of chargeable income (see sections 9 and 91(2)(a)). 

3.1.2
Comparison to Cap: 68 

This section corresponds to section 3 of Cap: 68. Section 3(1), (2) and (3) of Cap: 68 have been rationalised into a single provision imposing income tax on persons who have chargeable income for a fiscal year. 

3.2 Section 6. Tax on certain payments to non-residents 

6 Tax on certain payments to non-residents

(1) The Chief Commissioner shall, with the approval of His Majesty in Council by Order and (word “and” deleted and substituted with “or an order” – Income Tax Amendment Act 2008 - Act No 2 of 2008) in accordance with clause 19(b) of the Constitution impose, revoke, suspend, reduce or increase income tax on a non-resident person who has received Tongan-source —

(a) interest income;

(b) royalties;

(c) technical services fees;

(d) dividends; or

(e) insurance premiums

(f) rent, or

(g) natural resource amount - ((f) and (g) inserted by the Income Tax Amendment Act 2008 - Act No 2 of 2008)

(2) This section does not apply to —

(a) any interest if the debt claim or other instrument or agreement giving rise to the interest is effectively connected with a permanent establishment in Tonga of the non-resident person;

(b) any royalty “, rent or natural resource amount” if the property, right, or supply giving rise to the royalty rent or natural resource amount”  is effectively connected with a permanent establishment in Tonga of the non-resident person; (words in italics inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008)

(c) any technical services fee or insurance premium if the services giving rise to the fee or premium are rendered through a permanent establishment in Tonga of the non-resident person; or

(d) any interest, royalty, technical services fee, dividend, or insurance premium that is exempt income of the non-resident person.

(3) Any interest, royalty, “, rent or natural resource amount”, technical services fee, or insurance premium described in subsection (3)(a), (b), or (c) shall be treated as income attributable to the permanent establishment and shall be taxable under section 5. (words in italics inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008)

(4) The tax payable under this section is discharged if the tax has been withheld from the payment of the income under section 80 (delete “80” and substitute“79” inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008).

3.2.1 Explanation

This section provides for the imposition of a separate tax on every non-resident person who receives Tongan-source interest, royalties, dividends, technical services fees or insurance premiums. This is an example of a separate tax referred to in section 5(4). Consequently, the income to which the section applies is not included in gross income (section 9(a)) and, therefore, does not form part of chargeable income of the non-resident taxable under section 5.

Separate taxation of such income is necessary largely for administrative reasons. A non-resident receiving Tongan-source interest income, royalties, dividends or insurance premiums may not have any physical presence in Tonga (such as an office or employees). For example, in the case of royalties, the non-resident person may simply license a person in Tonga to use industrial or intellectual property. The absence of any physical presence in Tonga means that Tongan tax on the income cannot be efficiently collected on an ordinary assessment basis applicable to the tax imposed under section 5. In the case of technical services fees, while the non-resident person may have a physical presence in Tonga (such as employees), this is usually only for a short period. This also makes it difficult to tax the income on an ordinary assessment basis because the non-resident has been and gone before the end of the fiscal year. These administrative difficulties are overcome by imposing a separate tax on the income at the time it is received by the non-resident person and providing in section 80 for collection of the tax by withholding.

Subsection (1) provides for the imposition of income tax on a non-resident person who receives one of five types of Tongan-source income. This tax is imposed only on non-resident persons. “Non- resident person” is defined in section 4(2) to mean any person who is not a resident person.

“Resident person” is defined in section 4(1) to mean a resident individual (see section 4(3)-(5)), resident company (see section 4(6)), resident trust (section 4(7)), and the Government of Tonga. The effect of section 4(2) is that any person not mentioned in section 4(1) is a non-resident person, including a foreign government, a political subdivision of a foreign government and a public international organisation.

Tax is imposed under subsection (1) only in respect of Tongan-source interest, royalties, dividends, technical service fees, or insurance premiums. This really states two conditions. First, the income received must have the character of interest, royalties, dividends, technical service fees or insurance premium. Each of these inclusions is defined in section 2. Secondly, the income must have a Tongan source. The rules for determining the source of income are in section 60.

Tax is imposed under section 6 at the time the amount is “received” by the non-resident person. By virtue of the definition in section 2, “received” includes a constructive receipt. For example, if a foreign company has lent money to its Tongan subsidiary and the interest payable under the loan is credited to the foreign company in an inter-company loan account, the parent company will be treated as having received the interest at the time the amount is so credited (see paragraph 9(c) of the definition of “received” in section 2). While the tax is formally imposed on the non-resident recipient of the interest, royalty, dividend, technical services fee or insurance premium, the tax is collected by withholding from the person paying the income at the time of payment under section 79. Subsection (5) provides that the liability of a non-resident person for tax under section 6 is satisfied to the extent that the tax payable is withheld by the payer from the amount paid to the non-resident person. A payer who fails to withhold tax as required under section 79(1) is personally liable for the tax (section 84). As a result of consequential amendments to the Revenue Services Administration Act, 2002 (“RSAA”), the tax may be recovered from the payer under the collection and recovery provisions in the RSAA. 

For interest, royalties, technical services fees and dividends, the tax is computed by applying the rate of tax (15%) to the gross amount received. For insurance premiums, the tax is 3% of the gross amount of the premium. (Tonga Government Gazette No. 5 2008 – Orders 5 and 6). Because tax is imposed on the gross amount of the income, no deductions are allowed for expenditures incurred by the non-resident person in deriving the income (section 9(b)). Further, the taxable amount cannot be reduced by any loss (section 9(c)). The amount of the tax payable cannot be reduced by tax credits (if any) allowed to the non-resident person under the Act (section 9(d)). 

As stated above, a separate tax is imposed on the income because of the difficulty in taxing it on an ordinary assessment basis. If a non-resident person has a permanent establishment in Tonga, it is appropriate that any interest, royalties, technical services fees or insurance premiums forming part of the profits of the permanent establishment are taxed to the non-resident on an assessment basis. 

“Permanent establishment” is defined in section 2. The income is included in the computation of the chargeable income of the non-resident attributable to the permanent establishment. This means that the income is Tongan-source income of the non-resident person (section 60(3)(a)) and is taxable under section 5 (i.e. the ordinary income tax provisions). 

Subsection (2)(a) provides that section 6 does not apply to interest received by a non-resident person if the debt-claim or other instrument or agreement giving rise to the interest is effectively connected with a permanent establishment of the non-resident in Tonga. The reference to “other instrument or agreement” is intended to ensure that the provision co-ordinates with the broad definition of “interest” in section 2. 

Subsection (2)(b) provides that section 6 does not apply to a royalty, rent or natural resource amount received by a non-resident person if the property, right or supply giving rise to the royalty, rent or natural resource amount is effectively connected with a permanent establishment of the non-resident in Tonga. 

For subsections (2)(a) and (b) to apply there must be a sufficient connection between the asset giving rise to the income (debt claim, or industrial or intellectual property or right) and the activities conducted by the non-resident person through the permanent establishment. This connection is stated by the concept of “effectively connected”. This concept is used in tax treaties for a similar purpose and it is intended to have the same meaning when used in subsections (2)(a) and (b). Whether the effectively connected test is satisfied will depend very much on the facts. In the ordinary case, the “effective connection” would be established where the relevant property or right giving rise to the income is an asset of the permanent establishment, or the supply of information or services is made by the permanent establishment. 

Subsection (2)(c) provides that section 6 does not apply to any technical services fee or insurance premium if the services giving rise to the fee are rendered through a permanent establishment in Tonga of the non-resident person. 

The exceptions in subsection (2)(a)-(c) do not apply to dividends. The section 6 tax on dividends paid to non-residents is a final tax in all cases. 

Subsection (2)(d) provides that no tax is imposed on a non-resident person if the payment is exempt income. The main exemptions are set out in Division 3 or Part 3. For example, interest derived by a public international organisation is exempt income under section 16(2). 

Subsection (5) provides that the liability of a person under section 6 is satisfied if the payer of the income has withheld tax under section 79. If the payer fails to withhold tax, then the Commissioner can recover the tax from either the payer or the person liable under sections 6, but not from both persons (sections 83 and 84). 

3.2.2
Comparison to Cap: 68 

This section corresponds to sections 70(1) and 74 of Cap: 68. The difference is that section 6 imposes a separate tax on the relevant income, whereas section 74 of Cap: 68 excludes the withheld income from being included in assessable income. While the outcome is the same, the structure is fundamentally different. The basic drafting philosophy of the Act is that all taxes imposed on income are stated at the commencement of the Act. It is considered that this is a more transparent approach. The section also incorporates the substance of section 34 of Cap: 68. 

3.3 Section 7. Tax on shipping and air transport income of a non-resident person 

7 Tax on shipping and air transport income of a non-resident person

(1) The Chief Commissioner shall, with the approval of His Majesty in Council by Order and (word “and” deleted and substituted with “or an order” – Income Tax Amendment Act 2008 - Act No 2 of 2008) in accordance with clause 19(b) of the Constitution impose, revoke, suspend, reduce or increase income tax on a non-resident person operating a ship or aircraft.

(2) This section does not apply to any amount that is exempt income.

(3) The tax payable under this section is discharged if the tax has been paid in accordance with section 73 or 74.

3.3.1 Explanation

This section imposes a separate tax on the shipping and air transport income of a non-resident person. This is another example of a separate tax referred to in section 5(4). Consequently, the income to which the section applies is not included in gross income q(section 9(a)) and, therefore, does not form part of chargeable income taxable under section 5. 

Subsection (1) imposes the tax on a non-resident person who operates a ship or aircraft. “Non-resident person” is defined in section 4(2) to mean any person who is not a resident person. 

Subsection (2) provides for the computation of the tax payable by the non-resident. The tax is computed by applying the rate of tax (3%) to the gross amount derived by the non-resident for the carriage of passengers, livestock, mail, merchandise, or goods embarked in Tonga, whether for carriage outside or within Tonga. Because tax is imposed on the gross amount derived, no deductions are allowed for expenditures incurred by the non-resident person in deriving the income (section 9(b)). Further, the taxable amount cannot be reduced by any loss (section 9(c)). The amount of the tax payable cannot be reduced by tax credits (if any) allowed to the non-resident person under the Act (section 9(d)). 

Subsection (3) provides that no tax is imposed under section 7 on exempt income from tax under the Act. 

Subsection (4) provides that the tax imposed under section 7 is discharged if the tax has been paid in accordance with sections 73 (ships) and 74 (aircraft). 

3.3.2
Comparison to Cap: 68 

This section re-enacts section 35 of Cap: 68, but as a separate taxing provision. The rate of tax has been increased from 1.5% to 3% consistent with international norms. 

3.4
Section 8. Presumptive income tax 

3.4.1
Explanation

This section was omitted by the legislative assembly. It was to have imposed a presumptive income tax on small businesses. 

3.5 Section 9. General provisions relating to income taxes imposed under sections  6 or 7

9 General provisions relating to income taxes imposed under sections 6, 7, and 8

Subject to this Act, the tax imposed under sections 6, 7, and 8 on a person shall be a final tax on the income in respect of which it is imposed and —

(a) the income shall not be included in —

(i) gross income in computing the chargeable income of the person for any fiscal year; or

(ii) turnover in computing the minimum income tax liability of the person for any fiscal year;

(b) no deduction shall be allowable under this Act for any expenditure incurred in deriving the income;

(c) the amount on which tax is imposed under section 6(2), 7(2), or 8(2) shall not be reduced by any loss; and

(d) the tax payable by the person under section 6, 7, or 8 shall not be reduced by any tax credits allowed under this Act.

(References to section 8 and minimum income tax removed by Income Tax Amendment Act 2008 – Act No. of 2008)

3.5.1 Explanation

This section provides for a number of mechanical provisions designed to ensure that the separate income taxes imposed under sections 6 and 7 are final taxes on the amount in respect of which the tax is imposed. 

Paragraph (a) provides that the amount to which section 6 and 7 applies is not included in gross income in computing the chargeable income of the person deriving the amount. Thus, the amount is not taxed on an ordinary assessment basis under section 5. Further, it is provided that the amount is not included in turnover for the purposes of computing the person’s minimum income tax for any fiscal year. 

Paragraph (b) provides that no deduction is allowable for any expenditure incurred in deriving the amount to which section 6 or 7 applies. This means that such expenditures incurred are not deductible in computing the taxable amount under the relevant section, nor are they deductible in computing the chargeable income of the person deriving the amount. 

Paragraph (c) provides that the amount subject to tax under section 6 or 7 is not to be reduced by the set off of any loss. 

Paragraph (d) provides that the tax payable under section 6 or 7 cannot be reduced by tax credits (if any) otherwise allowed under the Act. This is the case even if the person has an excess of tax credits in the computation of the tax payable on the person’s chargeable income. 

3.5.2
Comparison to Cap: 68 

This section corresponds to the second sentence of section 35 of Cap: 68 (shipping and aircraft income) and section 74 of Cap: 68 (dividends, interest, royalties and technical services fees). 

4.
PART 3 – COMPUTATION OF CHARGEABLE INCOME 

4.1
Division 1 – Chargeable Income 

4.1.1
Section 10. Chargeable income 

PART 3 - COMPUTATION OF CHARGEABLE INCOME

DIVISION 1 - CHARGEABLE INCOME

10 Chargeable income

The chargeable income of a person for a fiscal year shall be the gross income of the person for the year reduced by the total amount of deductions allowed to the person for the year.

4.1.1.1 Explanation

This section provides for the computation of the chargeable income of a person for a fiscal year. Section 5 imposes income tax on every person who has chargeable income for a fiscal year. The concept of “chargeable income” states the tax base under the income tax imposed under section 5. It is the amount against which the rates of income tax (as specified in Order in Council – currently No. 5 of 2008) are applied in determining the tax payable. 

The chargeable income of a person for a fiscal year is the person’s gross income for the year reduced by the total amount of deductions allowed to the person for the year. “Gross income” is defined in section 11 as the sum of the person’s business, employment, property and any other income for the tax year. Deductions are provided for in Division 4 of Part 3 of the Act. 

4.1.1.2

Comparison to Cap: 68 

Under Cap: 68, income tax is assessed and levied on the chargeable income of every taxpayer (section 3(3)). Chargeable income is defined in section 2 to mean the residue of assessable income after deducting the special exemptions (i.e. personal allowances). 

“Assessable income” is defined in section 2 to mean income other than exempt income. It is clear from sections 4, 5 and 6 of Cap: 68 that assessable income is a net amount, i.e. after deduction of expenses. 

The Act continues to use the term “chargeable income” as the tax base for the income tax. However, the concept of “assessable income” has been split into two concepts, namely gross income and allowable deductions. This is intended to more clearly state the nature of the computation of chargeable income. There are no special exemptions under the Act. These have been rationalised into a single amount as the tax-free threshold in the rate structure. This will facilitate the making of wage withholding a final tax for many individuals. 

4.2
Division 2 – Gross Income 

4.2.1 Section 11 Gross income 

`
DIVISION 2 - GROSS INCOME

11 Gross income

(1) Subject to this Act, the gross income of a person for a fiscal year shall be the total amount of —

(a) business income;

(b) employment income;

(c) property income; and

(d) any other income,

derived by the person during the year, other than exempt income.

(2) For the purposes of subsection (1) —

(a) the gross income of a resident person includes income derived from all sources within and outside Tonga; and

(b) the gross income of a non-resident person includes only Tongan source income.

(3) Unless the Act provides otherwise, the rules in Division 5 of this Part apply in determining when an amount is derived for the purposes of this Act.

4.2.1.1 Explanation

This section provides for the calculation of the gross income of a person for a fiscal year. The determination of gross income is the first step in the computation of the person’s chargeable income for the year under section 10. 

The section sets out the following fundamental principles that apply for the purposes of determining gross income - 

(1) An amount is included in gross income if it is properly characterised as business, employment or property income, or otherwise has the character of income. An amount is business income if comes within section 12; employment income if it comes within section 13; and property income if it comes within section 14.

Paragraph (d) of subsection (1) provides that the gross income of a person includes any other income derived by the person during the year. “Income” is intended to have its ordinary meaning, namely, an amount that is a product or ordinary incident of an income earning activity. An amount derived periodically may be within the ordinary meaning of income even though it is not related to any earning activity. A residual category of income is necessary to accommodate the evolving nature of the concept of income, particularly in relation to the return on investments. Subsection (1) is expressed to be subject to the Act. The income tax payable on some classes of income is satisfied by separate taxation under section 6 or 7 (section 9(a) provides that such income is not included in gross income) or withholding as a final tax under section 90 (section 90(2)(a) provides that such income is not included in gross income). 

(2) Exempt income is not included in gross income. Most exemptions are set out in Division 3 of Part 3 of the Act. 

(3) An amount is included in gross income in the fiscal year in which it is derived. The rules for determining when an amount is derived are set out in Division 5 of Part 3. There is an explicit cross-reference to these rules in subsection (3). 

(4) An amount is included in the gross income of a resident person if it is derived from any geographic source (i.e., both within and outside Tonga) and an amount is included in the gross income of a non-resident person only if it is Tongan-source income (subsection (2)). This means that a resident person (defined in section 4(1)) is taxed on worldwide income. 

Relief from international double taxation is provided for in sections 61 (foreign source employment income is exempt) and 62 (foreign tax credit applicable to other foreign-source income). A non-resident person (defined in section 4(2)) is liable for tax only on Tongan-source income. Section 60 provides rules for determining the geographic source of income. 

4.2.1.2
Comparison to Cap: 68 

This section corresponds to sections 4 and 17 of Cap: 68. There has been some rationalisation of the categories of income through the use of the concepts of business, employment and property income. 

4.2.2 Section 12. Business income 

12 Business income

Business income means —

(a) the gross receipts, whether of a revenue or capital nature, arising from the conduct of business, including the gross proceeds from the disposal of trading stock and any consideration for accepting a restriction on the capacity to carry on business, but not including any amount taken into account in the computation of business income under paragraph (b) or (c);

(b) any balancing charge under section 32; and

(c) any gain arising on the disposal of a business asset, other than an asset dealt with under paragraph (a) or (b), computed as the consideration received on disposal less the cost of the asset at the time of disposal.

4.2.2.1 Explanation

This section defines “business income” for the purposes of the Act. It is particularly relevant for section 11(1)(a), which includes business income in gross income. “Business” is defined in section 2 and includes an undertaking in the nature of trade. “Business income” is defined broadly to include the gross revenue from the conduct of a business and the gains arising on disposal of business assets. Business income is included in gross income in the fiscal year in which it is derived. This depends on whether the person deriving the income accounts for tax purposes on a cash or accruals basis (see sections 38-40).

Paragraph (a) includes the gross receipts from the conduct of business. This is a reference to the ordinary proceeds arising from the conduct of business. The reference to “gross” means that business income includes the total amount derived without deduction of expenditures. Consequently, apart from amounts covered by paragraphs (b) and (c), business income is a gross concept with expenditures incurred in deriving business income allowed as a deduction under section 25.Business income includes an amount regardless of whether it is of a revenue or capital nature. Paragraph (a) expressly includes the gross proceeds from the disposal of trading stock (as defined in section 2). Section 41 provides for the recognition of the cost of trading stock. Paragraph (a) also expressly includes any consideration for accepting a restriction on the capacity to carry on business, such as under a restraint of trade covenant. 

Paragraph (a) excludes any amounts taken into account in computing business income included in paragraphs (b) and (c). The amounts included in business income under paragraphs (b) and (c) are net amounts arising on the disposal of certain assets (i.e. after the recognition of cost). The purpose of the exclusion in paragraph (a) is to ensure that only the net gain (including depreciation or amortisation deduction recapture) is included in business income on disposal of such assets. 

Paragraph (b) includes any balancing charge under section 32 where a depreciable asset or intangible is disposed of and the consideration received exceeds the written down value of the asset or intangible. Section 32 treats the excess as business income. This includes the recovery of depreciation and amortisation deductions allowed under sections 27-30. If the consideration received exceeds the original cost of the asset, then the amount included under paragraph (b) will also include the gain derived on disposal of the asset.

Paragraph (c) includes the gain arising on disposal of a business asset (including as part of the disposal of a business). “Disposal” is defined in section 44. “Business asset” is defined in subsection (2) to mean any asset used or held ready for use in a business. An asset is a business asset regardless of whether it is revenue or capital in nature. Paragraph (c) does not apply to trading stock (as it is covered by paragraph (a)), or depreciable assets and intangibles (as these are covered by paragraph (b)). Thus, paragraph (c) will largely apply to the investment assets of a business. 

The gain arising on disposal of a business asset is the consideration received less the cost of the asset at the time of disposal. “Consideration received” is defined in section 47 and “cost” is defined in sections 45 and 46. 

4.2.2.2
Comparison to Cap: 68 

This section corresponds to section 4(a), the first part of section 4(c), and the reference to goodwill in section 4(d) of Cap: 68. In other words, the references in section 4 of Cap: 68 to amounts derived in relation to a business have been collected into a single provision and labelled business income. The concept of business income has been broadened to include the gross receipts and net gains of the business regardless of whether they are of a revenue or capital nature. 

4.2.3
13. Employment income 

13 Employment income

(1) Employment income means any amount, whether of a revenue or capital nature, arising from employment, including —

(a) any salary, wages, or other remuneration provided to an employee, including leave pay, payment in lieu of leave, overtime pay, bonus, commission, fees, gratuity, or work condition supplements;

(b) the value of any benefit-in-kind, whether convertible to money or not, as determined under the First Schedule;

(c) the amount of any allowance provided by an employer to an employee, including a cost of living, subsistence, rent, utilities, education, entertainment, meeting, or travel allowance, but not including any allowance solely expended in the performance of the employee’s duties of employment;

(d) the amount of any expenditure incurred by an employee that is paid or reimbursed by the employer, other than expenditure incurred on behalf of the employer in the performance of the employee’s duties of employment;

(e) any amount as consideration for the agreement by a person to —

(i) enter into employment;

(ii) any conditions of employment or any changes to the employee’s conditions of employment; or

(iii) a restrictive covenant in respect of any past, present, or prospective employment;

(f) any amount received on termination of employment, whether paid voluntarily or under an agreement, including any compensation for redundancy or loss of employment and golden handshake payments; or

(g) any pension, annuity, or supplement to a pension or annuity received in relation to employment.

(2) For the purposes of this Act, an amount shall be treated as arising from the employment of an employee regardless of whether it is paid or provided by —

(a) the employer of the employee, an associate of the employer, or by a third party under an arrangement with the employer or an associate of the employer; or

(b) a past employer or a prospective employer.

FIRST SCHEDULE

(Section 13)

VALUATION OF EMPLOYMENT BENEFITS

1. In this Schedule —

“benchmark rate” means the National Reserve Bank of Tonga rediscount rate (“rediscount rate” deleted and substitute with “weighted average lending rate”- inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) at the commencement of the fiscal year; and “services” includes the making available of any facility.

“cost” means – 


(a) the actual cost to the employer in acquiring the motor vehicle in the first year;


(b) the depreciated cost in the 2nd to 4th years of ownership of the motor vehicle; and

(c) the fair market value of the vehicle in subsequent years. – inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008)

2. The value of any benefit-in-kind included in the employment income of an employee under section 13(1)(b) shall be determined in accordance with this Schedule.

3. This Schedule shall not apply to any allowance or reimbursement referred to in section 13(1)(c) or (d).

4. If, in a fiscal year, a motor vehicle is provided by an employer to an employee wholly for the private use of the employee, the value of the benefit for the year shall be the amount computed in accordance with the following formula —

(20% of A ) - B

where — A is the cost to the employer of acquiring the motor vehicle or, if the vehicle is leased by the employer, the fair market value of the vehicle at the commencement of the lease; and

B is any payment made by the employee for the use of the motor vehicle or for its running costs.

5. If, in a fiscal year, a motor vehicle is provided to an employee partly for private use and partly for use in employment, the value of the benefit for the year shall be the amount computed in accordance with the formula in paragraph (4) reduced by the proportion of that amount representing use in employment.

6. If a motor vehicle referred to in paragraph 4 or 5 is not provided for the whole of the year, the value of the benefit computed under those paragraphs, as the case may be, shall be based on the proportion of the year that the vehicle was provided.

7. If, in a fiscal year, the services of a housekeeper, driver, gardener or other domestic assistant is provided by an employer to an employee, the value of the benefit for the year shall be the total employment income paid to the domestic assistant in that year for services rendered to the employee, as reduced by any payment made by the employee for such services.

8. If, in a fiscal year, a loan is made by an employer to an employee, the value of the benefit for the year shall be the difference between the interest paid by the employee on the loan for the year, if any, and the interest which would have been paid by the employee on the loan for the year if the loan had been made at the benchmark rate for that year.

9. For the purposes of this Act other than paragraph 8, if the employee uses a loan referred to in paragraph 8 wholly or partly for the acquisition of property producing amounts included in gross income, the employee shall be treated as having paid an amount as interest equal to the benchmark rate on the loan or that part of the loan used to acquire the property.

10. If, in a fiscal year, an obligation of an employee to pay or repay an amount owing by the employee to the employer is waived by the employer, the value of the benefit shall be the amount so waived.

11. If, in a fiscal year, an obligation of an employee to repay an amount owed by the employee to another person is paid by the employer, the value of the benefit shall be the amount so paid.

12. If, in a fiscal year, property is transferred or services are provided by an employer to an employee, the value of the benefit shall be the fair market value of the property or services determined at the time the property is transferred or the services are provided, as reduced by any payment made by the employee for the property or services.

13. If, in a fiscal year, accommodation or housing is provided by an employer to an employee, the value of the benefit shall be —

(a) when the employer or an associate owns the accommodation or housing, the fair market rent of the accommodation or housing; or

(b) in any other case, the rent paid by the employer for the accommodation or housing,

as reduced by any payment made by the employee for the accommodation or housing.

14. If, in a fiscal year, an employer has provided an employee with a benefit not covered by paragraphs (4) to (13), the value of the benefit shall be the fair market value of the benefit determined at the time it is provided, as reduced by any payment made by the employee for the benefit.



4.2.3.1
Explanation

This section defines “employment income” for the purposes of the Act. It is particularly relevant for section 11(1)(b), which includes employment income in gross income. It is also relevant for wage withholding (section 77). 

“Employment” is defined in section 2 to include the position of director or other officer of a company, an individual holding a position with an entitlement to a fixed or ascertainable remuneration, or an individual holding or acting in any public office. The definition is inclusive so that “employment” otherwise has its ordinary meaning. In broad terms, therefore, section 13 applies to individuals who are employees as ordinarily understood and to persons holding an office. It does not apply to an individual who is providing services as an independent contractor (the income derived by an independent contractor is business income). Employment income is included in gross income in the fiscal year in which it is derived. By virtue of sections 38(1)(b) and 39, employment income is derived when it is received. “Received” is defined in section 2 to include a constructive receipt. Consequently, for example, if an employee directs or arranges for employment income to be paid to an associate (such as his or her spouse), the employee will be treated as having derived the income. 

“Employment income” is defined to mean any amount arising from employment. The words “arising from employment” require that there is a nexus between the amount received and the employee’s employment. It is intended that “arising from employment” be interpreted broadly. However, any amount that is a pure gift (e.g., a wedding present given to an employee) would not be employment income. It is expressly stated that an amount that satisfies the nexus test is employment income regardless of whether the amount is revenue or capital in nature. Paragraphs (a) – (g) include specific amounts in employment income. 

Paragraph (a) includes any salary, wages, or other remuneration such as leave pay, payment in lieu of leave, overtime pay, bonus, commission, fees, gratuities, or work condition supplements. An example of a work condition supplement is an additional amount paid as compensation for unpleasant or dangerous work conditions. 

Paragraph (b) includes the value of any benefit-in-kind. It is expressly provided that a benefit is included in employment income, whether it is convertible to money or not. This overrides the general principle that a benefit that is not convertible to cash is not income. Consequently, non-convertible benefits are taxable under the Act. Rules for the valuation of benefits are set out in the Second Schedule. 

Paragraph (c) includes the amount of any allowance provided to an employee. The paragraph specifically lists the following allowances as included in employment income: a cost of living, subsistence, rent, utilities, education, entertainment, meeting or travel allowance. The list is inclusive only and any other amount received by an employee that is within the ordinary meaning of “allowance” is included in employment income under this paragraph. An allowance is an amount paid to an employee for use by the employee in meeting particular expenses but with no requirement for the employee to vouch that the amount has been expended for the stated purpose. An allowance is distinguished from a reimbursement, which is the subject of paragraph (d) (see below). 

However, paragraph (c) does not include any allowance solely expended in the performance of the employee’s duties of employment. An example of an allowance that may come with the exception is a travel allowance received by an employee to cover fares and accommodation expenses incurred when travelling solely for the purposes of employment. The exclusion will not apply to allowances wholly or partly for private expenditure of the employee (such as a cost of living, utilities or rent allowance). The intention of paragraph (c) is to include in employment income any allowance related to consumption expenditure. 

Paragraph (d) includes two types of amounts in employment income. First, employment income includes the amount of any liability incurred by an employee that is discharged by the employee’s employer. In this case, the legal liability for the expenditure rests with the employee, but the expenditure is paid directly by the employer. For example, an employee may incur a liability to pay school fees in relation to his or her child and the employee’s employer may pay the fees direct to the school. In this case, the amount of the fees paid by the employer is treated as employment income of the employee. 

Secondly, employment income includes any expenditure incurred and paid by an employee that is reimbursed by the employee’s employer. A reimbursement differs from an allowance in that the employee must vouch the amount of the expenditure incurred and the amount paid to the employee does not exceed the actual amount expended by the employee. 

However, paragraph (d) does not include any expenditure incurred by an employee on behalf of the employee’s employer in the performance of the employee’s duties of employment. For example, an employer may reimburse an employee for the cost of a hotel. If the employee incurred the hotel expenditure while travelling solely for the purposes of employment, the amount of the reimbursement is not employment income. As with paragraph (c), the intention is to include in employment income any payment or reimbursement of consumption expenditure. 

Paragraph (e) includes certain amounts relating to the employee’s conditions of employment. Subparagraph (i) includes any consideration for a person’s agreement to enter into an employment relationship. This covers any inducement, such as a signing-on fee. 

Sub-paragraph (ii) includes any consideration for an employee’s agreement to any conditions of employment or an employee’s agreement to any change in his or her conditions of employment. For example, an employee may be paid a lump sum amount as consideration for giving up a benefit of employment under the employee’s conditions of employment. Another example is an amount paid to an employee for his or her agreement to a condition to work for the employer exclusively for a specified period (also referred to as a “golden handcuff”). 

Sub-paragraph (iii) includes any consideration for an employee’s agreement to a restrictive covenant in respect of any past, present or prospective employment. For example, an employer may pay an amount to an employee on termination of employment as consideration for the employee agreeing not to set up a competing business for a specified number of years after termination or within a specified geographical area. 

Paragraph (f) includes any amount received on termination of employment. An amount is included under this paragraph regardless of whether it is paid voluntarily by the employer or under the terms of the employee’s employment contract. The paragraph expressly includes any amount received as compensation for redundancy or loss of employment, such as a severance payment or golden handshake. 

Paragraph (g) includes any pension or annuity, and any supplement to a pension or annuity provided that the pension or annuity is received in relation to employment. 

Subsection (2) provides rules relating to the characterisation of amounts received as arising from an employee’s employment. The rules are expressed to apply for the purposes of the Act and are as follows 

(1) Paragraph (a) provides that an amount or benefit is treated as arising from an employee’s employment regardless of whether it is paid or provided by the employee’s employer, an associate of the employee’s employer or by a third party (i.e. a non-associated person) under an arrangement with the employer or an associate of the employer. “Associate” is defined in section 2. If an amount is paid, or benefit provided by an associate of the employer or under a third party arrangement, paragraph (a) avoids any argument that the amount or benefit is not included in the employee’s employment income on the ground that no employment services have been rendered by the employee to the actual person paying the amount or providing the benefit. 

(2) Paragraph (b) provides that an amount or benefit is treated as arising from an employee’s employment regardless of whether it is paid or provided by a past or prospective employer. This ensures that an amount or benefit is treated as arising from an employment (and therefore as employment income) notwithstanding that the employment has ceased or is yet to commence. 

4.2.3.2
Comparison to Cap: 68 

This section is an expanded version of section 4(b) of Cap: 68 and the definition of “salary or wages” in section 2. 

4.2.4
Section 14. Property income 

14 Property income

Property income means —

(a) any dividend, interest, royalty, rent, natural resource amount, or other amount arising from the provision, use, or exploitation of property; or

(b) any pension, charge, or annuity, or any supplement to a pension, charge, or annuity,

but does not include an amount that is business or employment income.

4.2.4.1 Explanation

This section defines property income for the purposes of the Act. It is particularly relevant for section 11(1)(c), which includes property income in gross income. Property income is included in gross income in the fiscal year in which it is received (sections 38(1)(b) and 39). 

Paragraph (a) includes dividends, interest, royalties, rents, and natural resource amounts. Each of these terms is defined in section 2. It also includes any other amount arising from the provision, use or exploitation of property. 

Paragraph (b) includes pensions, charges and annuities, and any supplements to such amounts. 

It is expressly provided that an amount is not treated as property income if it is business or employment income. Thus, if an amount is both business income and property income, it is treated as business income for the purposes of the Act. For example, interest derived by a financial institution is, prima facie, both business and property income as defined. The effect of the concluding words of section 14 is that the interest is treated as business income for the purposes of the Act. Similarly, a pension received in respect of past employment is both employment income and property income. It is treated as employment income for the purposes of the Act. 

4.2.4.2
Comparison to Cap: 68 

This section corresponds to section 4(d)-(g) of Cap: 68. There has been some rationalisation of the categories through the definition of the terms “rent” and “royalties” in section 2. 

4.3
Division 3– Exempt Income 

4.3.1
Section 15. Exempt income of King 

DIVISION 3 - EXEMPT INCOME

15 Exempt income of King

The income derived by His Majesty the King shall be exempt income.


4.3.1.1
Explanation

This section treats any business, employment, property and other income derived by His Majesty the King as exempt income. 

4.3.1.2
Comparison to Cap: 68 

This is a re-enactment of section 11(a) of Cap: 68. 

4.3.2. Section 16 Exemptions provided for in other legislation 

16 Exemptions provided for in other legislation

(1) The income derived by an individual entitled to privileges under the

Diplomatic Privileges Act (Cap.161) or the Consular Relations Act

(Cap.159) shall be exempt income to the extent provided in that Act.

(2) The income derived by a public international organisation shall be exempt

income to the extent provided in the Diplomatic Privileges Act (Cap.161).

(3) The income derived by an individual entitled to privileges under the

Diplomatic Privileges Act (Cap.161) or the Consular Relations Act

(Cap.159) shall be exempt income to the extent provided in that Act. 

This subsection will be deleted when the consolidated Acts are released as it is a repeat of subsection (1) consequently subsection 4 will become subsection (3) and subsection (5) will become (4) and new subsection (6) will become (5))

(4) The income derived by the National Reserve Bank of Tonga shall be

exempt income to the extent provided in the National Reserve Bank of

Tonga Act (Cap. 102).

(5) No provision in any other law providing an exemption from any income

tax imposed under this Act shall have legal effect unless also provided for

in this Act.

(6) “The income derived by the European Investment Bank to the extent provided by Gazette No. 9 of 2006”(Inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008)

4.3.2.1 Explanation

The section provides for exemptions provided for in other legislation. The intention is have all income tax exemptions stated in the income tax legislation. This is considered to be a more transparent approach as it allows easy identification of all persons entitled to income tax exemptions. 

Subsections (1) – (4) treat the income of diplomats, public international organisations and employees of public international organisations, and the National Reserve bank of Tonga as exempt income. In each case, the exemption is provided for in other legislation and the exemption is available only to the extent provided for in the relevant legislation. 

Subsection (5) provides that any exemption provided for in other legislation is not effective unless it is also provided for in the Act. 

4.3.2.2
Comparison to Cap: 68 

There is no equivalent exemption in Cap: 68, although the exemptions apply under other legislation. The drafting policy is to include all income tax exemptions in the Act for transparency reasons. 

4.3.3
Section 17. Exemptions under international agreements 


17 Exemptions under international agreements

Any employment income derived by an individual shall be exempt income to the extent provided for in an agreement between the Government and a foreign government or public international organisation for the provision of financial, technical, or administrative assistance to the Government.


4.3.3.1
Explanation

This section provides for exemptions stated in an agreement between the Government of Tonga and a foreign government or a public international organisation. 

The employment income of an individual is exempt income to the extent provided for in an agreement between the Government of Tonga and a foreign government; or an agreement between the Government of Tonga and a public international organisation (such as the Asian Development Bank), provided the agreement relates to the provision of financial, technical or administrative assistance. The exemption is not available to an individual who is a citizen of Tonga. 

4.3.3.2
Comparison to Cap: 68 

This is a modified version of section 11(j) of Cap: 68. The exemption has been extended to public international organisations. 

4.3.4
Section 18. Exempt income of non-profit organisations 


18 Exempt income of non-profit organisations

(1) In this section —

“charitable purposes” includes the relief of poverty, advancement of education or religion, or any other purpose beneficial to the community; and

“non-profit organisation” means an institution, body, or trust of a public character that the Chief Commissioner has certified as conducting activities exclusively for charitable purposes.

(2) The income (other than business income) of a non-profit organisation shall be exempt income.

4.3.4.1
Explanation

This section treats the income of a non-profit organisation as exempt income. The exemption applies to all income other than business income (defined in section 12). A “non-profit organisation” is any institution, body or trust of a public nature conducting activities exclusively for charitable purposes. 

“Charitable purposes” includes the relief of poverty, the advancement of education or religion, and any other purpose beneficial to the community. An organisation qualifies for exemption only if certified by the Chief Commissioner that its activities are conducted exclusively for charitable purposes. The certificate procedure will be provided for by the Chief Commissioner. Procedure will be inserted here when approved by Chief Commissioner and a public ruling issued.
4.3.4.2
Comparison to Cap: 68 

This re-enacts section 11(b) of Cap: 68 and the definition of “charitable purpose” in section 2 of Cap: 68. The existing authorities on the meaning of “charitable purpose” will apply for the purposes of the Act. The section also incorporates a modified version of section 11(f) of Cap: 68. The certification procedure is intended to prevent abuse of the exemption. 

4.3.5
Section 19. Exempt pensions 


19 Exempt pensions

(1) A pension shall be exempt income if granted to —

(a) a member of the Tonga Defence Force for a disability suffered during any war; or

(b) a dependent relative of an individual referred to in paragraph (a) if the individual was killed or suffered a disability during any war.

(2) A pension or gratuity shall be exempt income if paid to an individual under the Pensions Act, Retirement Fund Act, or Legislative Assembly Act, or any other pension scheme approved by His Majesty in Council. (words “scheme approved by His Majesty in Council” replaced and substituted with “received from an approved retirement fund” -”(Inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) 

4.3.5.1 Explanation

This section treats certain pensions as exempt income. Subsection (1) treats war pensions as exempt income. Subsection (2) treats a pension or gratuity paid under the Pensions Act or Legislative Assembly Act, or any pension scheme approved by His Majesty in Council by Order-in-Council as exempt income. The approval by His Majesty in Council was removed because the Act and Regulations provided for an approval regime. Hence there was no need for a further approval process.

4.3.5.2
Comparison to Cap: 68 

Subsection (1) re-enacts section 11© of Cap: 68 and subsection (2) re-enacts section 11(e) of cap: 68. 

4.3.6
Section 20. Exempt retirement and death gratuities 

20 Exempt retirement and death gratuities

Any amount derived as a retiring or death gratuity, or as consolidated

compensation for death or injuries shall be exempt income.

4.3.6.1 Explanation

This section treats any amount derived as a retiring or death gratuity, or as consolidated compensation for death or injuries as exempt income. 

4.3.6.2
Comparison to Cap: 68 

This section re-enacts section 11(g) of Cap: 68. 

4.3.7
Section 21. Exempt dividends 

21 Exempt Dividends

A dividend paid by a resident company to a member who is a resident person shall be exempt income.

4.3.7.1
Explanation

This section treats dividends paid by resident companies to resident persons as exempt income. “Dividend” and “member” are defined in section 2, “resident company” is defined in section 4(6), and “resident person” is defined in section 4(1). By virtue of these definitions, the exemption applies also to a distribution of profits by a partnership that is a resident company to a resident partner. 

Dividends paid by a resident company (including a partnership that is a resident company) to a non-resident are subject to separate taxation under section 6 (15% of the gross dividend). Dividends paid by a non-resident company (including a partnership that is a non-resident company) to a resident person are fully taxable in Tonga, subject to a foreign tax credit for any dividend withholding tax paid in respect of the dividend (section 62). 

4.3.7.2
Comparison to Cap: 68 

This is a new exemption. 

4.3.8
Section 22. Exempt income of retirement funds and life insurance companies 

22 Exempt income of (approved - Inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) retirement funds and life insurance companies

(1) The income derived by an approved retirement fund shall be exempt income.

(2) An amount contributed by an employer to a (“an approved”- Inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) retirement fund for the benefit of an employee of the employer shall be exempt income of the employee.

(3) Any premium derived by a life insurance company in respect of a life insurance policy shall be exempt income.

4.3.8.1 Explanation

This section exempts certain income of retirement funds and life insurance companies. Subsection (1) treats the income of an approved retirement fund as exempt income. A retirement fund is an approved retirement fund if it is approved by the Chief Commissioner under regulations. 

Subsection (2) treats employer contributions to a retirement fund as exempt income of the employee. This applies to all funds not just approved funds. In the case of an approved fund, the contribution is deductible to the fund subject to the ceiling in section 35. The combination of the deduction to the employer and the treatment as exempt income of the employee means that the contribution is not taxed at the time it is made. There are no deductions allowed to the employer for a contribution to an approved fund in excess of the ceiling in section 35 or for a contribution to a non-approved fund. This means that the contribution must come out of the after-tax profits of the employer so that it is effectively taxed at the employer’s rate of tax. As the contribution is not deductible to the employer, it is treated as exempt income of the employee to avoid double taxation. 

Subsection (3) treats life insurance premiums as exempt income of life insurance companies. 

4.3.8.2
Comparison to Cap: 68 

Subsections (1) and (2) are a modified version of section 11(f) of Cap: 68. Subsection (3) re-enacts section 11(d) of Cap: 68. 

4.3.9
Section 23. Exempt scholarships 


23 Exempt scholarships

Any scholarship granted to an individual to meet the cost of the individual’s education shall be exempt income, other than if the scholarship is paid directly or indirectly by an associate.

4.3.9.1
Explanation

This section provides an exemption for a scholarship granted to a person to meet the cost of the person’s education. The term “scholarship” is not defined and takes on its ordinary meaning as an amount provided gratuitously to support study provided there is no obligation on the recipient to provide any services to the donor. It would not apply to amounts that are labelled “scholarships” but are not true scholarships. For example, a “scholarship” to study abroad on the condition that the person work for a particular entity upon the person’s return to Tonga would not be a scholarship even if it is labelled that way by the donor. To prevent abuse, the provision has an exception for scholarships paid to associates. The exception is intended to prevent associated taxpayers (such as family members) from disguising amounts that would otherwise be included in gross income as exempt scholarships. 

4.3.9.2
Comparison to Cap: 68 

This is a new provision. 

4.3.10
Section 24. Exempt maintenance payments 


24 Exempt maintenance payments

Any amount received as maintenance shall be exempt income.

4.3.10.1 Explanation

This section prevents double taxation where a person pays maintenance to a spouse, former spouse (or similar partner) or a child. The payment is considered a personal expense of the payer and, accordingly, the payer is not allowed a deduction under section 26(1)(a) for the payment. It is conceivable, however, that payments would be considered part of the gross income of the recipient under section 11(1)(d) as within the ordinary meaning of income (periodic payments that are not the return of investment capital and that are used by the recipient for ordinary living expenses may be characterised as income). To prevent this result and avoid any risk of double taxation (the income used to make the payments will already have been taxed when derived by the payer), section 24 makes these payments exempt income. 

4.3.10.2
Comparison to Cap: 68 

This is a new provision to provide for an outcome that was implicit in the operation of Cap: 68. 

4.4
Division 4 - Deductions 

4.4.1
Section 25. General principles of deductibility 


25 General principles of deductibility

(1) Subject to this Act, a person shall be allowed a deduction for —

(a) any expenditure to the extent incurred in deriving gross income;

(b) any balancing allowance under section 32;

(c) the cost of trading stock sold as determined under section 41; and

(d) any loss on disposal of a business asset, other than an asset or intangible dealt with under paragraph (b) or (c), computed as the cost of the asset at the time of disposal reduced by the consideration received on disposal.

(2) Subject to this Act, if the expenditure referred to in subsection (1) —

(a) is incurred in acquiring a depreciable asset or an intangible; or

(b) is preliminary expenditure,

the expenditure shall be deducted in accordance with section 27, 28, 29, 30 or 33.

(3) Unless the Act provides otherwise, the rules in Division 5 of this Part shall apply in determining when an amount is incurred for the purposes of this Act.


4.4.1.1
Explanation

This section provides for the deduction of expenditures or losses. The section is relevant to the computation of chargeable income under section 10. As discussed in the commentary to that section, there are two components to the computation of chargeable income - total gross income and total deductions. The total deductions allowed to a person for a fiscal year are subtracted from the person’s gross income for the year to arrive at chargeable income. 

Subsection (1) sets out amounts allowed as a deduction under the Act. Paragraph (a) states the basic deduction rule, namely that a deduction is allowed for expenditures to the extent incurred in deriving gross income. Consequently, there is no deduction for expenditures to the extent incurred in deriving exempt income or for personal purposes. A deduction is allowed only “to the extent” to which the expenditure was incurred in deriving gross income. Thus, an expenditure incurred partly to derive gross income and partly for some other purpose (such as to derive exempt income or for private purposes) must be apportioned so that only that part relating to the derivation of gross income is allowed as a deduction. Section 51 requires that apportionment must be made on any reasonable basis having regard to relative nature and size of the activities or purposes to which it relates. An amount is allowed as a deduction in the fiscal year in which it is incurred. The rules for determining when an expenditure is incurred are set out in Division V of Part III. There is an explicit cross-reference to these rules in subsection (3). 

Paragraph (b) allows a deduction for any balancing allowance under section 32. This is relevant to the disposal of a depreciable asset or intangible. A balancing allowance arises under section 32 if the consideration received on disposal is less than the written down value of the asset or intangible at the time of the disposal (see section 31). 

Paragraph (c) allows a deduction for the cost of trading stock disposed of during the fiscal year as determined under section 41. 

Paragraph (d) allows a deduction for any loss on disposal of a business asset (see section 2 definition). Paragraph (d) does not apply to depreciable assets and intangibles dealt with under paragraph (b) or trading stock dealt with under paragraph (c). “Disposal” is explained in section 44 and “business asset” is defined in section 2. The amount of the loss is the cost of the asset (sections 45 and 46) less the consideration received on disposal (section 47). 

Subsection (1) is expressed to be “subject to this Act”. This means that a provision of the Act may preclude an amount from being deductible or modify the amount of the deduction. For example, section 26 lists expenditures for which no deduction is allowed. Similarly, subsection (2) modifies subsection (1) in the case of three types of expenditures -depreciable assets, intangibles and pre-commencement expenditure. Deductions for these three types of expenditures are set out in section 27-30 (depreciable assets and intangibles) and section 33 (pre-commencement expenditure). These three types of expenditures provide benefits that endure over several years and while the taxpayer incurring the expenditures may have paid the full price in one year, the economic cost of the expenditure is suffered over the life of the benefits, as they decline in value through the passage of time or usage. Accordingly, the expenditures are recognised over a period using rules appropriate for each type of expenditure. 

4.4.1.2
Comparison to Cap: 68 

Subsection (2) re-enacts section 6(1) of Cap: 68 and subsection (3) is a modified version of section 6(2)(a) of Cap: 68. 

4.4.2
Section 26. Deductions not allowed 

26 Deductions not allowed

(1) No deduction shall be allowed for any —

(a) expenditure or loss to the extent to which it is of a domestic or private nature;

(b) expenditure or loss to the extent incurred in deriving employment income;

(c) capital withdrawn, or sum employed or intended to be employed as capital;

(d) expenditure or loss of a capital nature except as provided in this Division;

(e) amount carried to a reserve fund or capitalised in any way;

(f) expenditure or loss to the extent recoverable under a policy of insurance or contract of indemnity;

(g) income tax payable in Tonga or elsewhere, including any penalty, additional tax, or interest payable in respect of income tax due;

(h) fine or penalty imposed for violation of any law, rule, or regulation; or

(i) bribe, kickback, or similar amount.

(2) A person required to withhold tax under section 80 in respect of an amount paid to a non-resident person shall not be allowed a deduction for the amount paid until the tax has been paid to the Chief Commissioner. 

Subsection deleted and substituted with following new subsection (2):

(2) A person required to withhold tax from an amount paid to a person shall not be allowed a deduction for the amount paid until the tax has been paid to the Chief Commissioner. (Inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) 


4.4.2.1
Explanation

This section sets out expenditures and losses for which no deduction is allowed under the Act. 

Subsection (1)(a) denies a deduction for any expenditure or loss to the extent to which it is of a domestic or private nature. Such expenditures would not satisfy the criteria for deduction in section 25(1) in any case, but the Act adopts the common international practice of reconfirming the non deductibility of domestic or private expenses to avoid any doubt over the issue. Both section 25(1)(a) and 26(1)(a) contemplate apportionment of expenditures incurred partly to derive an amount included in gross income and partly for private or domestic purposes. The basis of apportionment is specified in section 51. 

4.4.2.1.1
Comparison to Cap: 68 

This is a re-enactment of section 10(1)(i) of Cap: 68. 

Subsection (1)(b) denies a deduction for any expenditure or loss to the extent incurred in the derivation of employment income. “Employment income” is defined in section 13. This provision follows common international practice to simplify the administration of the income tax for employees, by making it possible for the withholding tax imposed under section 77 on employment income to be a final tax for most employees. The section provides for apportionment if the expenditure or loss is incurred partly to derive employment income and partly to derive some other amount included in gross income (such as business income). 

4.4.2.1.2
Comparison to Cap: 68 

Subsection (1)(b) has no explicit counterpart in Cap: 68. It is, however, implicit in the requirement in Cap: 68 section 6(1) that deductible expenses be “necessarily incurred in carrying on a business”. 

Subsection (1)(c) denies a deduction for capital contributions and capital withdrawals. A capital contribution is an amount contributed by a person to acquire an equity (i.e., ownership) interest in a business enterprise. This may be capital contributed to acquire a legal interest such as shares in a company or to acquire an equitable interest such as an interest in a partnership or a trust. In these cases, the capital contribution is not an expenditure” in the sense of consuming funds to generate income. Rather, it is an investment so that one form of capital (cash) is converted to another form of capital (equity in a business). No deduction is allowed for this. The withdrawal of capital from a business is an outgoing from the business’ perspective. However, it is not a deductible expense for the business since it is merely the return of an amount to the contributor. 

4.4.2.1.3
Comparison to Cap: 68 

This is a modified version of section 10(1)(b) of Cap: 68. 

Subsection (1)(d) denies a deduction for expenditures or losses of a capital nature, except to the extent provided for in the Act. The basic structure of the deduction provisions is that expenditures incurred that are “consumed” in the fiscal year are fully deductible in the year incurred (section 25(1)(a)). Expenditures incurred to acquire a depreciable asset, intangible or which are preliminary expenditures are depreciated or amortised over the useful life of the expenditure (sections 25(2), 27, 30 and 33). This is because the benefit of the expenditure extends beyond the fiscal year in which it is incurred. The cost incurred in acquiring a business asset (other than a depreciable asset or intangible) is recognised when the asset is disposed of (sections 12(c) (gain), section 25(1)(d) (loss) and section 41 (trading stock)). This is because, in an economic sense, the expenditure in acquiring the asset is not a “real” cost to a taxpayer, rather, it is a substitution of an asset for money used to purchase the asset. No deduction is allowed for capital expenditure other than in these circumstances. 

4.4.2.1.4
Comparison to Cap: 68 

Subsection (1)(d) has no explicit counterpart in Cap: 68. It is, however, implicit in the structure of the deduction provisions in Cap: 68 and the provision of an explicit depreciation and improvement deduction measure in Cap: 68, section 6(2)(a), which is the equivalent of (new) section 25(2). 

Subsection (1)(e) denies a deduction for amounts carried to a reserve fund or capitalised. A reserve fund may be used by a business to ensure resources are available to meet future obligations. Contributions to a reserve fund do not, however, amount to a present outgoing and no deduction is available until the amounts in the reserve fund are incurred as expenditures. Amounts that are capitalised are in effect re-invested by the taxpayer and as there is no net economic detriment incurred, no deduction is available for this capitalisation. 

4.4.2.1.5
Comparison to Cap: 68 

Subsection (1)(e) has no explicit counterpart in Cap: 68. It is, however, implicit in the structure of the deduction provisions in Cap: 68 

Subsection (1)(f) denies a deduction for any expenditures or losses to the extent recoverable under an insurance policy or indemnity contract. This is because the initial loss suffered by a taxpayer will be recovered once the insurance or indemnity is paid and no net loss will be suffered. 

4.4.2.1.6
Comparison to Cap: 68 

This is a re-enactment of section 11(1)(d) of Cap: 68. 

Subsection (1)(g) denies a deduction for Tongan or foreign income tax, including any penalty, additional tax or interest payable in respect of income tax due. The payment of income tax is an after tax event. The section operates in conjunction with section 62, which provides a tax credit for foreign taxes imposed on foreign-source income that is also taxable in Tonga. 

4.4.2.1.7
Comparison to Cap: 68 

This is a re-enactment of section 10(1)(g) and (3) of Cap: 68. 

Subsection (1)(h) denies a deduction for fines and penalties. It extends to all fines and penalties, not just those imposed under the criminal law, and includes fines and penalties imposed under foreign and domestic laws. The subsection is designed to achieve public policy objectives by preventing taxpayers from reducing the cost of a fine or penalty through a tax deduction for the expenditure. 

Paragraph 1(i) denies a deduction for bribes, kickbacks and similar payments. A “bribe” is a sum of money or other reward offered or demanded in order to procure an action or decision in favour of the person giving the sum of money or reward. AAA “kickback” is a payment made to a person who has facilitated a transaction, appointment, or the like, being a payment to which the person was not legally entitled. This subsection is designed to achieve public policy objectives by preventing taxpayers from benefiting for tax purposes if they make such payments. 

4.4.2.1.8
Comparison to Cap: 68 

Paragraph (h) and (i) have no explicit counterparts in Cap: 68. 

Subsection (2) is designed to protect the integrity of the withholding tax on payments to non-residents under section 80. It does this by deferring the deduction to the payer until the time that the withholding tax has been paid to the Chief Commissioner. 

It was amended by Parliament in June 2008 to also include withholding payments by employers from employment income. It ensures that employers do not get a deduction for PAYE until the tax has been paid to the Commissioner.

4.2.1.9
Comparison to Cap: 68 

Subsection (2) is a new provision. 

4.2.3
Section 27. General principles of depreciation 


27 General principles of depreciation

(1) In this section —

“depreciable asset” means any tangible movable property or structural improvement to immovable property, owned by a person that —

(a) has a useful life exceeding one year;

(b) is likely to lose value as a result of normal wear and tear, or obsolescence; and

(c) is used wholly or partly by the person in deriving taxable business income; and

“structural improvement”, in relation to immovable property, includes any building, road, driveway, car park, pipeline, bridge, tunnel, airport runway, canal, dock, wharf, retaining wall, fence, power lines, water or sewerage pipes, drainage, landscaping, or dam.

(2) A person shall be allowed a deduction (referred to as a “depreciation deduction”) for the amount by which the value of the person’s depreciable assets has declined during a fiscal year by reason of wear and tear from use in deriving taxable business income.

(3) Subject to subsection (4), a person may elect for the depreciation deduction allowed under subsection (2) to be computed according to the straight-line method under section 28 or the diminishing value method under section 29 and an election so made shall apply to all depreciable

assets owned by the person.

(4) The straight-line method only shall apply to a depreciable asset that is a structural improvement to immovable property.

(5) The cost of a structural improvement to immovable property does not include the cost of the land.

(6) A person may apply, in writing, to the Chief Commissioner for a change in the method of depreciation and the Chief Commissioner may, by notice in writing to the applicant, approve the application subject to such conditions as the Chief Commissioner may specify in the notice.

(7) If a depreciable asset is used in a fiscal year partly in deriving taxable business income and partly for another use, the depreciation deduction for that year shall be the fair proportional part of the amount that would be allowed if the asset were wholly used to derive taxable business income.

(8) If a depreciable asset is not used for the whole of the fiscal year in deriving taxable business income, the depreciation deduction for the year shall be computed according to the following formula —

A x B/C

where —

A is the depreciation deduction computed under section 28 or 29 after taking into account subsection (7);

B is the number of days in the fiscal year the asset is used or available for use in deriving taxable business income; and

C is the number of days in the fiscal year.

4.2.3.1
Explanation

This section sets out the basic principles for depreciation of depreciable assets for the purposes of the Act. Section 25(2) provides that expenditure incurred in acquiring a depreciable asset is deductible in accordance with sections 27-29. 

Subsection (2) allows a deduction for the decline in the value of a person’s depreciable assets in each fiscal year. “Depreciable asset” is defined in subsection (1). For an asset to be a depreciable asset, it must satisfy four conditions – 

1. The asset must be tangible movable property (such as plant and equipment) or a structural improvement to immovable property. “Structural improvement” is separately defined in subsection (1). The main example of a structural improvement is a building. 

2. The asset must have a useful life of more than one year. The cost of an asset acquired that has a useful life of one year or less is fully deductible in the fiscal year acquired provided section 25(1) is satisfied. This is because the cost is consumed in the year the asset is acquired. The cost of trading stock is deducted at the time of disposal under section 41. 

3. The asset must be likely to lose value as a result of wear and tear or obsolescence. An asset that is likely to hold its value or appreciate in value is not a depreciable asset. Such an asset will still be a business asset as defined in section 2. Ordinarily, it would be expected that there would be a gain on disposal of such an asset and such gain is business income under section 12(c). If there is a loss on disposal, the loss is an allowable deduction under section 25(1)(d), but not until the year of disposal. 

4. The asset must be used wholly or partly to derive taxable business income. “Taxable business income” is defined in section 2 to mean business income included in gross income. Thus, an asset used solely to produce exempt income or for private purposes is not a depreciable asset. 

Subsection (3) provides that a person may elect for the depreciation deduction to be computed by either the straight-line or diminishing value method. This is subject to subsection (4), which provides that a taxpayer can use only the straight-line method for structural improvements to immovable property. Subsection (5) provides that the cost of a structural improvement does not include the cost of the land. 

Subsection (3) provides that, with the exception of structural improvements, the same method of depreciation must apply to all depreciable assets. However, a taxpayer can change their method of depreciation with the written approval of the Chief Commissioner (subsection (6)). 

The general depreciation rule is subject to modification in two cases. The first is set out in subsection (7) and applies if a depreciable asset is used partly to derive taxable business income and partly for another purpose. In this case, the depreciation deduction is pro-rated and is only deductible to the extent the asset is used to derive taxable business income. For example, a person operating a business as a sole trader may acquire a computer that is used partly for the purposes of the business and partly for private purposes, or partly to derive taxable business income and partly to derive exempt income. If the computer is used 70% of the time for business purposes and 30% for private purposes or to derive exempt income, the depreciation deduction is limited to 70% of the deduction that would be allowed if the computer was wholly used for business purposes. 

The second modification applies if a depreciable asset is used for only part of the fiscal year in deriving taxable business income. The most likely situation where this will occur is when a person acquires the asset part way through the fiscal year. The amount of the deduction is computed according to the formula in subsection (8). First, the correct amount of the depreciation deduction is determined under section 28 or 29, whichever is applicable, as modified by section 27(7) if the asset is used only partly to derive taxable business income. That amount is multiplied by a fraction that represents the number of days in the fiscal year that the asset is used to derive taxable business income divided by the number of days in the fiscal year. A depreciable asset is treated as used on a day if it is either actually used on that day or is available for use. An asset is treated as available for use on any non-working day in a fiscal year (e.g., a Sunday or a public holiday). For example, if the taxpayer acquired the asset on the last day of the year, the taxpayer would be entitled to 1/365th of the depreciation deduction otherwise available for the fiscal year. Subsection (8) does not apply to assets used for only part of the year because the taxpayer disposes of them during the year. These assets are dealt with by section 32. 

4.2.3.1
Comparison to Cap: 68 

Section 6(2)(a) of Cap: 68 authorised the Chief Commissioner to allow depreciation deductions but provided no details on the depreciation system. Some rules are provided in Subsidiary Legislation. Sections 27-28, 31 & 32 adopt standard depreciation rule commonly found in tax laws. 

4.2.4
Section 28. Straight-line depreciation 

28 Straight-line depreciation

(1) The depreciation deduction allowed to a person for a fiscal year in respect of a depreciable asset under the straight-line method shall be computed by applying the rate specified in the Second Schedule against the cost of the asset.

(2) The total deductions allowed, or that would be allowed but for section 27(7), to a person under this section in respect of a depreciable asset for the current fiscal year and all previous fiscal years shall not exceed the cost of the asset.

SECOND SCHEDULE

(section 28, and 29)

DEPRECIATION RATES

The depreciation rates specified for the purposes of section 28 and 29 shall be —

Depreciation Rate

Asset

Diminishing value
Straight-line

Motor vehicles; buses and minibuses


40% 

25%

with a seating capacity of less than 30

passengers; goods vehicles with a load

capacity of less than 7 tonnes; computers

and data handling equipment; and

construction equipment and earthmoving

equipment

Buses with a seating capacity of 30 or


30% 

20%

more passengers; goods vehicles

designed to carry or pull loads of more

than 7 or more tonnes; specialised

trucks; tractors; trailers and trailermounted

containers; and plant and machinery

used in manufacturing, mining, 

or farming operations

Vessels, barges, tugs, and similar water


20% 

12.5%

transportation equipment; aircraft;

specialised public utility plant, equipment, 

and machinery; office furniture, fixtures, and

 equipment; and any depreciable asset

 not included in another category

Buildings 







5%

4.2.4.1
Explanation

This section provides for the computation of straight-line depreciation for the purposes of section 27. 

The amount of the depreciation deduction is computed by applying the relevant rate set out in the Second Schedule against the cost of the asset. The effect of straight-line depreciation is that the cost of the asset is deducted evenly over the useful life of the asset. This is based on the assumption that the asset decreases in value evenly over its useful life. Subsection (2) makes it clear that the total depreciation deductions allowed or that would be allowed but for section 27(7), shall not exceed the cost of the asset. The reference to section 27(7) means that, if the asset is used only partly in deriving taxable business income, the exhaustion of cost is based on the depreciation deduction that would be allowed if the asset were wholly so used. 

4.2.4.1
Example 

Taxpayer acquires a computer on July 1, 2006. The computer cost 4,000 pa’anga. According to the Second Schedule, the depreciation rate is 25%, which assumes a useful life of four years. Assuming Taxpayer holds the asset for four fiscal years, the depreciation deduction for each year is 1,000 pa’anga. 

Suppose that the computer was acquired on January 1, 2007. After taking into account section 27(8), the depreciation deduction for the 2006-2007 is 504 pa’anga (4,000 x 25% x 184/365). Taxpayer is allowed a depreciation deduction of 1,000 pa’anga in each of the next three fiscal years (2007-2008, 2008-2009 and 20092010). At the end of the 2009-2010 fiscal year, Taxpayer has been allowed total depreciation deductions of 3,504 pa’anga. If the computer is used for the whole of the 2010-2011 fiscal year, the depreciation deduction for the year is limited to 496 pa’anga (4,000-3504 pa’anga). This is the effect of section 28(2), which provides that the total depreciation deductions under the straight-line method must not exceed the cost of the asset. 

Suppose further that the computer acquired on January 1, 2007 is used only 75% of the time for business purposes (the balance of the time it is used for private purposes). The deduction for the 2006-2007 fiscal year is 378 pa’anga (504 x 75%).Taxpayer is allowed a depreciation deduction of 750 pa’anga (1,000 x 75%) in each of the next three fiscal years. It is necessary to take account of section 28(2) in computing the depreciation deduction for the 2010-2011 fiscal year. The total deductions that have been allowed prior to the 2010-2011 fiscal year are 2,638 pa’anga. However, the total amount that would have been allowed but for section 27(7) would have been 3,504 pa’anga. This is the amount that is taken into account for the purposes of section 28(2). This means that the deduction allowed for the 2010-2011 fiscal year is 372 (496 x 75%). 

4.2.4.2
Comparison to Cap: 68 

The Subsidiary Legislation under Cap: 68 provided only for diminishing value depreciation as the calculation of depreciation is based on the written down value of the asset. 

4.2.5
Section 29. Diminishing value depreciation 


29 Diminishing value depreciation

The depreciation deduction allowed to a person for a fiscal year in respect of a depreciable asset under the diminishing value method shall be computed by applying the rate specified in the Second Schedule against the written down value of the asset at the beginning of the year.

4.2.5.1
Explanation

This section provides for the computation of the diminishing value depreciation for the purposes of section 28. 

The amount of the depreciation deduction is computed by applying the relevant rate set out in the Second Schedule to the “written down value” of each depreciable asset. The written down value is defined in section 31 as the cost of the asset reduced by previous depreciation deductions allowed in respect of it. 

The diminishing value method allows taxpayers to deduct a given percentage of the written down value each year. Because the written down value diminishes over time but the percentage does not change, the effect is to allow a larger deduction in the first year and decreasing deductions in subsequent years. This is based on the assumption that the decrease in value of assets caused by wear and tear is greater in the earlier years of use. 

4.2.5.1
Example 

Assume that diminishing value depreciation applies to the computer in the example in the commentary to section 28. According to the Third Schedule, the rate of depreciation is 40%. The depreciation deduction for the 2006-2007 fiscal year is 1,600 pa’anga (4,000 pa’anga x 40%). The written down value at the end of the year is 2,400 pa’anga. The depreciation deduction for the 2007-2008 fiscal year is 960 pa’anga (2,400 pa’anga x 40%). 

4.2.5.2
Comparison to Cap: 68 

The Subsidiary Legislation provided for diminishing value depreciation. 

4.2.6
Section 30 Amortisation of intangibles 


30 Amortisation of intangibles

(1) In this section, “cost” means —

(a) in relation to an intangible referred to in paragraph (a) or (b) of the definition of “intangible” in section 2, the total expenditure incurred in acquiring, creating, improving, or renewing the intangible; or

(b) in relation to an intangible referred to in paragraph (c) of the definition of “intangible” in section 2, the amount of the expenditure.

(2) A person shall be allowed a deduction (referred to as an “amortisation deduction”) computed in accordance with this section for the cost of an intangible wholly or partly used by the person in a fiscal year in deriving taxable business income.

(3) Subject to this section, the amortisation deduction of a person for a fiscal year shall be computed according to the following formula —

A

—

B

where —

A is the cost of the intangible; and

B is the useful life of the intangible in whole years.

(4) An intangible —

(a) with a useful life of more than ten years; or

(b) that does not have an ascertainable useful life, shall be treated as having a useful life of ten years.

(5) If an intangible is used in a fiscal year partly in deriving taxable business income and partly for another use, the amortisation deduction for that year shall be the fair proportional part of the amount that would be allowed if the intangible were wholly used to derive taxable business income.

(6) If an intangible is not used for the whole of a fiscal year in deriving taxable business income, the amortisation deduction for the year shall be computed according to the following formula —

A x B/C

where —

A is the amortisation deduction computed under subsection (3) or (5), as the case may be;

B is the number of days in the fiscal year the intangible is used or available for use in deriving taxable business income; and

C is the number of days in the fiscal year.

(7) The total amortisation deductions allowed, or that would be allowed but for subsection (5), to a person under this section in the current fiscal year and all previous fiscal years in respect of an intangible shall not exceed the cost of the intangible.


4.2.6.1
Explanation

This section allows an annual deduction for the amortisation of intangibles used in a business during a fiscal year. Modern commerce is based on trading and exploitation of intangible property such as intellectual property or contractual rights as much as it is on the trading and use of tangible property. The amortisation rules for intangibles parallel the straight-line depreciation rules for tangible property. 

Subsection (2) allows an amortisation deduction for the cost of an intangible wholly or partly used in a fiscal year to derive taxable business income. “Intangible” is defined in section 2 (see commentary to the definition). The intangible must be wholly or partly used to derive taxable business income (i.e., business income included in gross income). Consequently, no amortisation deduction is allowed for an intangible that is wholly used to derive exempt income or for private purposes. 

Subsection (3) provides that the amount of the amortisation deduction is computed by dividing the cost of the intangible by its useful life in whole years. The cost of the asset is determined under subsection (1), which applies to the exclusion of the cost rules in sections 45 and 46. The useful life of an intangible is determined by having regard to all the circumstances. For example, the useful life of a copyright or patent is the period of the legal life of the copyright or patent. The useful life of a contractual right is usually the term of the contract. For example, the useful life of a right to act as exclusive distributor is the term of the appointment. This is subject to two limitations specified in subsection (4). First, if the useful life of an intangible is greater than ten years, it is treated as ten years. Secondly, if it is not possible to ascertain the useful life of an intangible, it is treated as ten years. This may be particularly relevant to intangibles referred to in paragraph © of the definition of “intangibles” in section 2. Subsection (7) provides that the total amortisation deductions allowed under this section for an intangible are not to exceed the cost of the intangible. 

If an intangible is used partly to derive taxable business income and partly for some other purpose, subsection (5) provides that the amount of the amortisation deduction is limited to the fair proportional part of the amount that would be allowed if the intangible were wholly used to derive taxable business income. As stated above, subsection (7) provides that the total depreciation deductions are not to exceed the cost of the intangible. If subsection (6) applies, it is the depreciation deductions that would be allowed that are taken into account for the purposes of subsection (7). 

If an intangible is used in the business for only part of the fiscal year, a deduction is allowed according to the formula set out in subsection (6). First, the correct amount of the amortisation deduction is determined under either subsection (3) (wholly used) or subsection (5) (partly used), whichever is applicable. That amount is then multiplied by a fraction that represents the number of days in the fiscal year that the intangible is used to derive taxable business income divided by the number of days in the year. An intangible is treated as used on a day if it is either actually used on that day or is available for use. An asset is treated as available for use on any non-working day in a fiscal year (e.g., a Sunday or a public holiday). 

4.2.6.2
Comparison to Cap: 68 

There is no equivalent provision in Cap: 68. 

4.2.7
Section 31. Written down value of depreciable assets and intangibles 


31 Written down value of depreciable assets and intangibles

(1) Subject to subsection (2), the written down value of a depreciable asset or intangible of a person at the beginning of a fiscal year shall be —

(a) if the asset or intangible was acquired during the year, the cost of the asset; or

(b) in any other case, the cost of the asset or intangible as reduced by the total depreciation or amortisation deductions allowed to the person in respect of the asset or intangible in previous fiscal years.

(2) If section 27(7) applies to a depreciable asset or section 30(5) applies to an intangible for a fiscal year, the written down value of the asset or intangible shall be computed on the basis that the asset has been used solely to derive taxable business income.

4.2.7.1 Explanation

This section provides for the determination of the written down value of a depreciable asset or an intangible at the beginning of a fiscal year. The concept of written down value is relevant in two respects. First, it is the basis for computing depreciation under the diminishing value method (see section 29). Secondly, it is relevant to determining whether there is a balancing charge or balancing allowance on disposal of a depreciable asset or intangible (see section 32). 

Subsection (1) provides that the written down value of a depreciable asset or intangible acquired during the year is its cost (for depreciable assets see sections 45 and 46, and for intangibles see section 30(1)). The written down value of a depreciable asset or intangible acquired in a previous year is the cost of the asset or intangible less the total depreciation or amortisation deductions allowed in previous fiscal years. 

Subsection (2) provides that, if section 27(7) or 30(5) applies (i.e., the depreciable asset or intangible is used only partly to derive taxable business income), the written down value is computed on the basis that the asset is used solely to derive taxable business income. 

4.2.7.2
Example 

Taxpayer acquires plant used in manufacturing on July 1 for 20,000 pa’anga and elects for the diminishing value method to apply. According to the Second Schedule, the depreciation rate is 30%. In the first year, the depreciation deduction under section 29 is 6,000 pa’anga. The written down value at the beginning of the next year is 14,000 pa’anga and the depreciation deduction under section 29 for that year is 4,200 pa’anga. The written down value at the beginning of the next year is 9,800. 

Suppose that the taxpayer used the plant partly to derive taxable business income (50%) and partly to derive exempt income (50%). The depreciation deduction for the first year is 3,000 pa’anga (6,000 x 50%) (sections 27(7) and 29). According to subsection (3), the written down value at the beginning of the next year is still 14,000 (i.e., computed on the assumption that the whole amount of the depreciation was allowed). 

4.2.7.3
Comparison to Cap: 68 

There is no explicit statement of the computation of the written down value of depreciable assets in Cap: 68. 

4.2.8
Section 32. Disposal of a depreciable asset or intangible 

32 Disposal of a depreciable asset or intangible

If a person disposes of a depreciable asset or an intangible in a fiscal year, there shall be no depreciation or amortisation deduction for that year and —

(a) if the consideration received exceeds the written down value of the asset or intangible at the beginning of the year, the excess (referred to as a “balancing charge”) shall be business income included in the gross income of the person for that year; or

(b) if the consideration received is less than the written down value of the asset or intangible at the beginning of the year, the difference (referred to as a “balancing allowance”) shall be allowed as a deduction in computing the chargeable income of the person for that year.
4.2.8.1
Explanation

This section applies where a person disposes of a depreciable asset or an intangible during a fiscal year. No depreciation or amortisation deduction is allowed in the year of disposal. Instead, there is an inclusion in gross income (referred to as a “balancing charge”) if the consideration received exceeds the written down value of the asset at the time of disposal (paragraph (a)) or a deduction is allowed (referred to as a “balancing allowance”) if the consideration is less than the written down value (paragraph (b)). The balancing charge is included in business income under section 12(b) and the balancing allowance is deductible under section 25(1)(b). 

4.2.8.2
Example 

Suppose that, in the example in the commentary to section 28, the computer is sold on December 31, 2008 for 2,500 pa’anga. If Taxpayer has used straight-line depreciation, then a depreciation deduction of 1,000 pa’anga has been allowed for each of the 2006-2007 and 2007-2008 fiscal years. The written down value of the asset at the start of the 2008-2009 fiscal year is 2,000 pa’anga. There is no depreciation deduction for the 2008-2009 fiscal year and section 32(a) includes 500 pa’anga (which is the excess of the consideration received (2,500 pa’anga) over the written down value of the asset (2,000 pa’anga)) in Taxpayer’s gross income for the 2008-2009 fiscal year. This represents an amount that has been allowed as a depreciation deduction but which has been recovered by Taxpayer on the disposal of the computer. It means that the computer has not, in reality, depreciated as rapidly as the tax system has anticipated. 

If Taxpayer has used diminishing value depreciation, then the depreciation deduction for the 2006-2007 fiscal year is 1,600 pa’anga and for the 2007-2008 fiscal year is 960 pa’anga (see commentary to section 29). The written down value of the asset at the start of the 2008-2009 fiscal year is 1,440 pa’anga. Again, there is no depreciation deduction for the 2008-2009 fiscal year and section 32(a) 1,110 includes (1,110 pa’anga (which is the excess of the consideration received (2,500 pa’anga) over the written down value of the asset (1,440 pa’anga)) in Taxpayer’s gross income for the 2008-2009 fiscal year. Again, this represents an amount that has been allowed as a depreciation deduction but which has been recovered by Taxpayer on disposal of the computer. 

Suppose, instead, that the computer was sold for 1,000 pa’anga on December 31, 2008. There is no depreciation deduction for the 2008-2009 fiscal year and, if straight-line depreciation applies, section 32(b) allows 1,000 pa’anga (which is the excess of the written down value of the asset (2,000 pa’anga) over the consideration received (1,000 pa’anga)) as an additional deduction for the 2008-2009 fiscal year. This represents the additional wear and tear suffered by the computer not captured in the depreciation deductions allowed up to the time of disposal. If diminishing value depreciation applies, the additional deduction is 440 pa’anga (1,440 – 1,000 pa’anga). 

4.2.8.3
Comparison to Cap: 68 

The Subsidiary Legislation under Cap: 68 provides for balancing charges and balancing allowances on disposal of depreciable assets. 

4.2.9
Section 33. Amortisation of preliminary expenditure 


33 Amortisation of preliminary expenditure

(1) In this section, “preliminary expenditure” means any expenditure incurred

before the commencement of a business if the income to be derived by the business will be wholly and exclusively included in gross income, other than expenditure incurred in acquiring land, a depreciable asset or an intangible.

(2) A person shall be allowed a deduction for preliminary expenditure in the fiscal year in which the expenditure is incurred and in the following three fiscal years.

(3) The amount of the deduction allowed in each fiscal year shall be 25% of the expenditure.

4.2.9.1
Explanation

This section allows an amortisation deduction for preliminary expenditure. Ordinarily, under general principles, preliminary expenditure is not deductible as the incurring of the expenditure precedes the income earning activity. The Act expressly allows a deduction for preliminary expenditure. As the benefit of such expenditure usually lasts for more than one year, an amortisation (rather than outright) deduction is allowed. 

Subsection (1) defines “preliminary expenditure” as any expenditure incurred prior to the commencement of a business. This includes, for example, the cost of feasibility studies, the construction of prototypes and trial production activities. An amount is only preliminary expenditure if the income to be derived from the business will be wholly and exclusively included in gross income. 

Thus, there is no deduction for preliminary expenditure if the whole or the part of the income from the business to which it relates is exempt income. The definition of preliminary expenditure expressly excludes expenditure on land, a depreciable asset (this is covered by sections 27-29 and 31-32) and an intangible (this is covered by sections 30-32). 

The effect of subsections (2) and (3) is that a deduction for preliminary expenditure is allowed on a straight-line basis over four years commencing in the year in which the expenditure is incurred. 

4.2.9.2
Comparison to Cap: 68 

This is a new section. 

4.2.10
Section 34. Interest 


34 Interest

A person shall be allowed a deduction for any interest incurred by the person in a fiscal year to the extent to which the person has used the proceeds or benefit of the debt or other instrument or agreement giving rise to the interest to derive income included in gross income.


4.2.10.1 Explanation

This section provides for the deductibility of interest expenditure. 

Subsection (1) provides that a person is allowed a deduction for interest incurred to the extent to which the person has used the proceeds or benefit of the debt or other instrument or agreement to which the interest relates to derive income included in gross income. Thus, for example, if a person has used loan funds to acquire an item of plant to derive taxable business income, the interest expenditure is deductible. “Interest” and “debt” are defined in section 2. The reference to “other instrument or agreement” is intended to accommodate the broad definition of “interest” in section 2. 

Subsection (1) is subject to subsection (2), which specifies a limit on the amount of interest incurred that is allowed as a deduction for a fiscal year. The limit is intended to prevent thin capitalisation practices (i.e., financing business operations through an excessive use of debt over equity). Debt financing has particular advantages for non-residents financing a subsidiary in Tonga. The advantage arises because interest expense is fully deductible to the subsidiary and taxed at 15% to the non-resident parent. Thus, the effective rate of Tongan tax on the profits derived by the subsidiary and repatriated to the parent as interest is 15%. This can be compared to an equity investment where dividends are paid by the subsidiary out of after tax profits and are taxed at 15% to the non-resident parent. The effective rate of Tongan tax on the profits derived by the subsidiary and repatriated to the parent as dividends is 32% (20% corporate tax and 15% withholding tax on the after corporate tax profits). 

The interest deductibility rule specifies that the maximum amount of deductible net interest expenditure (interest expense less interest income) for a fiscal year shall not exceed 50% of the taxpayer’s net income (excluding interest expense) for the year. The limitation will apply only if the taxpayer’s business and investment activities are highly geared. 

Any excess interest for a fiscal year is carried forward to the following fiscal year and treated as interest expense incurred in that year. This means that it forms part of the interest incurred in that year for the purposes of the subsection (2) limitation. Any part of the interest not deducted in that year is carried forward to the next following year and so on until the interest is fully deducted. The effect of subsection (3) is that any excess interest expenditure can be carried forward indefinitely. This is consistent with the carry forward of business losses under section 37. 

4.2.10.2
Example 

Ausco is an Australian resident company. It has a wholly owned Tongan subsidiary, Tongaco. Ausco has subscribed for 10,000 ordinary shares with a par value of 1 pa’anga. It has lent the subsidiary 1m pa’anga at an interest rate of 15% pa. For the 2006-2007 fiscal year, Tongaco has gross income of 500,000 pa’anga (of which 5,000 pa’anga is interest income) and deductions of 400,000 pa’anga (of which 150,000 pa’anga is interest paid to Ausco). The ceiling on the deductibility of interest is – 

5,000 + (50% x (495,000 – 250,000) = 127,500. 

The excess interest of 22,500 pa’anga is carried forward and treated as interest 

incurred in the 2007-2008 fiscal year. 

Suppose that Ausco finances Tongaco equally by debt and equity (500,000 pa’anga each. The total expenses of the year are 325,000 (of which 75,000 pa’anga is interest paid to Ausco). The ceiling will be the same but now all the interest expense is 

deductible. 

The limitation on the deductibility of interest expense does not apply to financial institutions. The term “financial institution” is not defined in the legislation and would take on its ordinary meaning, such as a bank or similar credit institution. 

4.2.10.3
Comparison to Cap: 68 

Subsection (1) is a modified version of section 10(1)(h) of Cap: 68. Under that section, interest is deductible to the extent that the Chief Commissioner is satisfied that it is payable on capital employed in the production of assessable income. Under self-assessment, it is not possible to have substantive provisions depend on the Chief Commissioner’s discretion. thus, subsection (1) provides a clear rule for deductibility that does not rely on the Chief Commissioner’s satisfaction. The limitation on deductibility to prevent thin capitalisation is new. 

4.2.11
Section 35.
 Contribution to approved retirement fund 


35 Contribution to approved retirement fund

(1) Subject to subsection (2), an employer shall be allowed a deduction for a contribution made in a fiscal year to a retirement fund only if —

(a) the fund is an approved retirement fund; and

(b) the contribution is made in respect of an employee who is a resident individual.

(2) The amount of the deduction allowed under subsection (1) shall not exceed 20% of the employment income paid by the employer to the employee for the year.


4.2.11.1
Explanation

This section imposes a limit on the deductibility of employer contributions to a retirement fund for the benefit of an employee. A contribution to a retirement fund forms part of the remuneration paid by an employer to an employee and, therefore, in absence of this section, such contributions would be deductible expenditures of the employer in the same way as cash salary is deductible. 

Subsection (1) provides that employer contributions to retirement funds are deductible only if the following conditions are satisfied – 

(1) The fund is an approved retirement fund. The requirements for approval of retirement funds will be specified in the regulations (see Regulation 3). Thus, there is no deduction for contributions to non-approved retirement funds. 

(2) The employee in respect of whom the contribution is made is a resident individual (see section 4(3)-(5). 

Subsection (2) sets a limit on the annual amount that an employer is allowed as a deduction for contributions to an approved fund in respect of an employee. The limit is 20% of the employment income paid by the employer to the employee for the fiscal year. “Employment income” has its meaning in section 13 and is inclusive of the total amount contributed to the fund in respect of the employee. 

4.2.11.2
Comparison to Cap: 68

This is modified version of section 6(2)(b). 

4.2.12
Section 36. Bad debts 


36 Bad debts

(1) A person shall be allowed a deduction for a bad debt written off in a fiscal

year if the following conditions are satisfied —

(a) the amount of the debt —

(i) was previously included in the gross income of the person; or

(ii) is money lent by the person in the normal course of business for the purposes of deriving taxable business income;

(b) the debt or part of the debt is written off in the accounts of the person in the fiscal year; and

(c) there are reasonable grounds for believing that the debt is irrecoverable.

(2) The amount of the deduction allowed under this section for a fiscal year shall not exceed the amount of the debt written off in the accounts of the person for that year.

4.2.12.1
Explanation

This section allows a deduction for bad debts. 

It applies in two classes of case. First, it applies to an accrual-basis taxpayer (see sections 38 and 40) that has included an amount in gross income that has not been able to be recovered by the taxpayer. In this case, the effect of the bad debt deduction is to rewrite the amount previously included in gross income. This is necessary because accrual-basis taxpayers include income in gross income at the time the right to receive the income arises (i.e., before actual receipt). 

Secondly, it applies to a taxpayer that is in the business of lending money (such as a bank or other financial institution) where the amount lent cannot be recovered by the taxpayer. As the debt itself is on revenue account, there is no requirement for the amount of the debt to have been previously included in gross income. In this case, the bad deduction is effectively a timing rule for revenue losses of banks and other financial institutions. The loss is allowed as a deduction when it is written off in the financial institution’s accounts rather than when it is actually incurred (which would normally be later). 

In both cases, there are two conditions that must be satisfied for the deduction to be allowed for a fiscal year – 

(1) The debt or part of the debt must be written off in the taxpayer’s financial accounts during that year. Thus, the timing of the tax deduction corresponds to the treatment of the amount as a bad debt for financial accounting purposes. 

(2) There must be reasonable grounds for believing that the amount cannot be recovered. For example, the debtor is in bankruptcy or has absconded without paying their debts. 

If a deduction is allowed under this section for a bad debt and the debt is subsequently recovered, the amount recovered is re-included in gross income under section 52. 

Subsection (2) makes it clear that the amount allowed as a deduction is not to exceed the amount written off in the financial accounts as a bad debt. This is relevant if the amount written off is less than the total debt outstanding. For example, suppose Debtor owes Taxpayer 100 pa’anga. Subsequently, Debtor is in financial difficulties and Taxpayer has reasonable grounds for believing that only 50% of the debt will be recovered. As a result, Taxpayer writes off 50% of the debt in its accounts for the current fiscal year. The effect of subsection (2) is that the amount of the deduction is limited to the amount actually written off in Taxpayer’s accounts. This is the case even if there is some doubt about the recoverability of the entire debt. 

4.2.12.3
Comparison to Cap: 68 

This is a modified version of section 10(1)© of Cap: 68. 

4.2.13
Section 37. Carry forward of business losses 


37 Carry forward of business losses

(1) If a person has a business loss for a fiscal year, the amount of the loss shall be carried forward to the following fiscal year and allowed as a deduction in computing the chargeable income of the person for that following year.

(2) If a business loss is not wholly deducted under subsection (1), the excess shall be carried forward to the next following fiscal year and deducted as specified in subsection (1) in that year, and so on until the loss is fully deducted.

(3) A person has a business loss for a fiscal year if the total amount of deductions allowed to the person in deriving taxable business income for the year (other than the deduction allowed under this section) exceeds the total amount of that income, and the amount of the excess shall be the amount of the business loss.

4.2.13.1
Explanation

This section provides for indefinite carry forward of business losses. There is no carry forward of losses relating to property income. 

A taxpayer has a business loss for a fiscal year if the total deductions (other than the deduction under this section) allowed to the taxpayer for a fiscal year relating to the derivation of taxable business income exceeds the total amount of that income (subsection (3)). The amount of the excess is the amount of the loss. If a taxpayer has a business loss for a fiscal year, subsection (1) provides that the loss is carried forward and allowed as a deduction in computing the person’s chargeable income for the following fiscal year. Any unused carried forward business loss may be carried forward indefinitely under subsection (2). 

4.2.13.2
Comparison to Cap: 68 

This is largely a re-enactment of section 41(3) of Cap: 68. 

4.5
Division 5 – Income Tax Accounting 

4.5.1
Section 38. Method of accounting for income tax 


DIVISION 5 - INCOME TAX ACCOUNTING

38 Method of accounting for income tax

(1) Subject to subsection (2), a person shall —

(a) account for business income and expenditures —

(i) in the case of a company, on an accrual basis; or 

(ii) in any other case, on a cash or accrual basis, provided the same basis is used for both business income and expenditures; and

(b) account for any other income and expenditures on a cash basis.

(2) The Chief Commissioner may specify that any class of persons shall account for income tax purposes on a cash or accrual basis.

(3) Subject to this Act, a person shall use generally accepted accounting principles in accounting for income tax.

(4) A person may apply, in writing, for a change in the person’s method of accounting and the Chief Commissioner may, by notice in writing, approve the application but only if satisfied that the change is necessary to properly compute the chargeable income of the person.

(5) Subject to subsection (6), if a person’s method of accounting changes, the person shall make adjustments in the fiscal year of change to items of income, deduction, or credit, or to any other items affected by the change so that no item is omitted and no item is taken into account more than once.

(6) If an amount is added to the chargeable income of a person solely by reason of the adjustments required under subsection (5), one-third of the amount shall be included in the fiscal year in which the change occurs and the balance shall be included equally in the following two fiscal years.

4.5.1.1
Explanation

A taxpayer includes an amount in gross income in the fiscal year in which the amount is derived and is allowed a deduction in the fiscal year in which the expenditure is incurred. Similarly, a taxpayer includes an amount in turnover in the fiscal year in which it is derived (see section 2 definition of “turnover”). This applies for the purposes of the minimum income tax and presumptive income tax. This section sets out when a taxpayer “derives” income and “incurs” expenditure. 

The section specifies two accounting methods – the cash-basis and the accrual-basis. These methods are elaborated in sections 39 and 40, respectively, and correspond to the methods used for financial accounting purposes. Subsection (1)(a) sets out the accounting rules for business income. Under sub-paragraph (i), companies must account for business income and expenditures on an accrual basis. “Company” is defined in section 2 and includes a partnership. Thus, the accrual accounting rule applies also to partnerships. Sub-paragraph (ii) provides that other taxpayers (i.e., trustees and individuals) may use cash or accrual accounting for business income, provided they use the same method for both income and expenditures. 

Subsection (1)(b) provides that all taxpayers must account for other income (such as employment and property income) on a cash basis. 

The application of subsection (1) is subject to the power given to the Chief Commissioner in subsection (2) to specify that a class of taxpayers must account for income tax purposes on a cash or accrual basis as nominated by the Chief Commissioner. 

Unless the Act specifies a different treatment, taxpayers are required by subsection (3) to use generally accepted accounting principles when accounting for business income and related expenditures. 

A person may make a written application under subsection (4) for a change in their method of accounting. The Chief Commissioner may approve an application only if the person has demonstrated that the change is appropriate to properly measure the person’s chargeable income. 

Subsection (5) addresses the case where a person changes accounting methods from cash to accrual or from accrual to cash accounting. In the absence of this subsection, the change could result in items of income being recognised twice (for example, when derived under accrual accounting and again when received under cash accounting) or not at all (e.g., not recognised when the invoice is issued under cash accounting and then not recognised when received under accrual accounting). Subsection (5) requires taxpayers to recognise accrued amounts and received amounts appropriately to prevent these results. 

If an amount is included in a person’s chargeable income because of the rule in subsection (5), the amount included is recognised over three years under subsection (6). For example, if a taxpayer issues an invoice when on a cash basis and then receives the amount invoiced the following fiscal year when on an accrual basis, the effect of subsections (5) and (6) is that the taxpayer is required to recognise the amount received in three equal instalments over the year in which the taxpayer first used accrual accounting and the following two years. 

4.5.1.1
Comparison to Cap: 68 

This is a new section that largely codifies existing practice. 

4.5.2
Section 39. Cash-basis accounting 


39 Cash-basis accounting

A person accounting for income tax purposes on a cash basis shall derive an amount when it is received and shall incur an expenditure when it is paid.


4.5.2.1
Explanation

This section specifies when income and deductions are recognised under cash-basis accounting. By virtue of section 38, cash-basis accounting applies to the business income of individuals and trustees, unless they elect for accrual accounting) and to any other income of all taxpayers. 

An amount is derived under cash-basis accounting at the time the amount is received by the taxpayer. This includes an actual receipt and a constructive receipt under the extended definition of “received” in section 2. 

Expenditure is incurred under cash-basis accounting at the time the expenditure is paid. 

4.5.2.2
Comparison to Cap: 68 

This is a new section that largely codifies existing practice. 

4.5.3
Section 40. Accrual-basis accounting 


40 Accrual-basis accounting

(1) A person accounting for income tax purposes on an accrual basis shall derive an amount when it is due to the person and shall incur an expenditure when it is payable by the person.

(2) Subject to this Act, an amount is due to a person at the time the person becomes entitled to receive it even if the time for discharge of the entitlement is postponed or the amount is payable by instalments.

(3) Subject to this Act, an amount is payable by a person when all the events that determine liability have occurred and the amount of the liability can be determined with reasonable accuracy, but not before economic performance occurs.

(4) For the purposes of subsection (3), economic performance shall occur —

(a) in the case of the acquisition of services or assets, at the time the services are provided or assets delivered;

(b) in the case of the use of assets, at the time the assets are used; and

(c) in any other case, at the time payment is made in full satisfaction of the liability.

(5) If —

(a) a person has been allowed a deduction for any expenditure incurred in deriving gross income; and

(b) the person has not paid the liability or a part of the liability to which the deduction relates within one year of the end of the fiscal year in which the deduction was allowed,

the unpaid amount of the liability shall be included in the gross income of the person for the first fiscal year following the end of the one-year period.

(6) An amount to which subsection (5) applies has the same character as the income to which the deduction relates.

(7) If the amount of an unpaid liability is included in gross income under subsection (5) and the person subsequently pays the liability or a part of the liability, the person shall be allowed a deduction for the amount paid in the fiscal year in which the payment is made.

4.5.3.1
Explanation

This section specifies when income and deductions are recognised under accrual-basis accounting. By virtue of section 38, accrual-basis accounting applies to the business income of companies. An individual and a trustee may elect for accruals accounting for business income. 

Subsection (1) provides that an amount is derived under accrual-basis accounting at the time the amount is due to the taxpayer. Subsection (2) provides that an amount is due to a taxpayer at the time the taxpayer is entitled to it (i.e., at the time the amount is recoverable as a debt) even though the time for payment may be postponed or payment may be made in instalments. 

4.5.3.2
Example 

Taxpayer sells large electrical goods and accounts for business income on an accrual basis. On May 1, 2007, Taxpayer sells a television to a customer for 500 pa’anga. Taxpayer allows the customer 90 days to pay for the television. The customer pays for the television on August 1 2007. The combined effect of subsections (1) and (2) is that Taxpayer is treated as having derived 500 pa’anga of business income on May 1. This must be included in Taxpayer’s gross income for the 2006-2007 fiscal year. 

Subsection (1) also provides that an expenditure is incurred at the time it is payable by the taxpayer. Subsection (3) provides that an amount is payable at the time all the events that determine the liability have occurred and the amount of the liability can be determined with reasonable accuracy. The accrual-basis accounting creates an incentive for taxpayers to fix a liability as early as possible while delaying the date for payment as long as possible. Indeed, if there is a sufficiently long delay, the value of the deduction for an accrued liability may exceed the present value of the future payment. For this reason, subsection (3) contains an additional qualification that an amount is not considered payable before economic performance occurs. The time at which economic performance occurs is explained in subsection (4). 

Under subsection (4)(a), economic performance in the case of the acquisition of goods or services occurs at the time the goods are delivered or services provided. This means, for example, that if a taxpayer contracts for services on June 1 2006 with the services to be performed and paid for in July, the deduction for the cost of the services does not arise until the services are provided (i.e., in the 2006-2007 fiscal year). While the fact of liability and the amount of the liability are fixed on June 1, economic performance does not occur until the services are performed. 

Under subsection (4)(b), economic performance in the case of the use of property (such as the lease of a building) occurs at the time the property is used. This means, for example, that a deduction for rent does not arise until the time the lessee uses the property. 

Under subsection (4)(c), economic performance in any other case occurs at the time the taxpayer makes payment in satisfaction of the debt. 

Subsection (5) applies where a taxpayer where a taxpayer deducts an expenditure because it is incurred under subsection (3) but does not actually pay the amount due within one year after the end of the fiscal year in which the expenditure is incurred. In this case, the amount of the expenditure is included in the taxpayer’s gross income and under subsection (6) it acquires the character of the income to which the deduction relates. Thus, if the expenditure relates to the derivation of taxable business income, the amount included in gross income under subsection (5) is business income. If the amount due is subsequently paid, a new deduction is allowed under subsection (7) in the fiscal year it is paid. 

4.5.3.3
Comparison to Cap: 68 

This is a new section. 

4.5.4
Section 41. Trading stock 

41 Trading stock

(1) In this section —

“absorption-cost method” means the generally accepted accounting principle under which the cost of an item of trading stock is the sum of direct material costs, direct labour costs, and factory overhead costs;

“average-cost method” means the generally accepted accounting principle under which the valuation of trading stock is based on a weighted average cost of items of trading stock on hand;

“direct labour costs” means labour costs directly related to the manufacture or production of trading stock;

“direct material costs” means the cost of materials that become an integral part of the trading stock manufactured or produced, or which are consumed in the manufacturing or production process;

“factory overhead costs” means the total costs of manufacturing or producing trading stock, other than direct labour and direct material costs;

“first-in-first-out method” means the generally accepted accounting principle under which the valuation of trading stock is based on the assumption that trading stock is sold in the order of its acquisition;

“prime-cost method” means the generally accepted accounting principle under which the cost of trading stock is the sum of direct material costs, direct labour costs, and variable factory overhead costs; and

“variable factory overhead costs” means those factory overhead costs that vary directly with changes in the volume of trading stock manufactured or produced.

(2) A person shall be allowed a deduction for the cost of trading stock disposed of by the person in a fiscal year.

(3) The cost of trading stock disposed of by a person in a fiscal year shall be computed in accordance with the following formula —

(A + B)- C

where —

A is the opening value of the trading stock of the person for the year;

B is the cost of trading stock acquired by the person in the year; and

C is the closing value of trading stock for the year.

(4) The opening value of trading stock of a person for a fiscal year shall be —

(a) the closing value of the trading stock of the person for the previous fiscal year; or

 (b) if the person commenced business in the year, the value of any trading stock acquired by the person prior to the commencement of the business.

(5) The value referred to in subsection (4)(b) shall be the lesser of —

(a) cost of the trading stock; or

(b) the fair market value of trading stock determined at the time the trading stock is brought into the business.

(6) The closing value of the trading stock of a person for a fiscal year shall be the lower of cost or fair market value of the trading stock of the person on hand at the end of the year.

(7) A person accounting for income tax purposes on a cash basis may compute the person’s cost of trading stock under the prime-cost method or absorption-cost method, and a person accounting for income tax purposes on an accrual basis shall compute the person’s cost of trading stock under the absorption-cost method.

(8) If particular items of trading stock are not readily identifiable, a person may account for that trading stock on the first-in-first-out method or the average-cost method but, once chosen, a stock valuation method may be changed only with the written permission of the Chief Commissioner and in accordance with any conditions that the Chief Commissioner may impose.

4.5.4.1
Explanation

This section provides for the deductibility of the cost of trading stock (as defined in section 2) acquired for a fiscal year. A taxpayer is allowed to deduct the cost of trading stock in the fiscal year in which the taxpayer disposes of the stock, rather than the year the stock is acquired. The reason for this is that trading stock is an asset that ordinarily holds its value so that it is not appropriate to allow a deduction for the cost of acquiring the stock until the fiscal year of disposal. 

Subsection (2) states the basic principle that trading stock is deductible in the fiscal year in which it is disposed. Since the price of trading stock varies over time, a mechanism is needed to determine the stock that has been disposed of in the year. Generally accepted accounting principles have developed a formula to determine the value of the stock disposed of in the year and the Act adopts the same approach for income tax purposes. The value of stock disposed of during the year is calculated as the sum of the value of stock on hand at the beginning of the year (i.e., opening value) plus the cost of stock acquired during the year less the value of stock on hand at the end of the year (i.e., closing value). This is the effect of the formula specified in subsection (3). 

Subsection (4) provides for the determination of the opening value of trading stock for a fiscal year. In the ordinary case, the opening value of a taxpayer’s trading stock is the closing value of the trading stock for the previous fiscal year. If a taxpayer commenced business during a fiscal year, the taxpayer will usually have no closing value for the previous fiscal year. However, the taxpayer may treat goods acquired before the commencement of the business as trading stock of the business. In this case, subsection (4)(b) provides that the value of the previously acquired trading stock is the opening value of trading stock for the fiscal year of the newly commenced business. 

Under subsection (5), the value of stock ventured into a business is the lesser of its original cost and its fair market value (determined under section 3) at the time it is ventured into the business. Thus, if the stock has risen in value subsequent to its acquisition, the value will be the original cost. If it has fallen in value (possibly because of application to another purpose or for other reasons), the value is limited to the fair market value at the time the stock is transferred to the business. 

The closing value of trading stock is determined under subsection (6) as the lower of cost or market value. This is a generous rule that allows the taxpayer to recognise a decline in the value of trading stock prior to sale. Consider, for example, a taxpayer who acquired stock for 100 pa’anga during the year that was worth only 50 pa’anga at the end of the year because of changing tastes or fashion, or technological developments. Under the formula in subsection (3), the cost of stock disposed of during the year is 50 pa’anga computed as 100 pa’anga (cost of stock acquired) less 50 pa’anga (value of trading stock on hand using the subsection (5) rule). This amount is deductible under subsection (2). 

The cost of imported or purchased trading stock is usually easy to determine – it will be the amount paid to acquire the stock. Other factors must be considered when stock is manufactured or produced by the taxpayer. The legislation provides two rules for valuing this type of stock, the prime-cost and absorption-cost methods. Under subsection (7), a person who accounts on a cash basis may use either the prime-cost or absorption-cost method, while a person who accounts on an accrual basis must use the absorption-cost method to measure the cost of trading stock created by the taxpayer. These two methods are defined in subsection (1). Both methods include in the cost of trading stock the costs directly connected with the stock such as the cost of raw materials and the cost of labour to produce goods. The key difference between the two methods is in the treatment of other “overhead” expenditures. The prime-cost method includes in the cost of trading stock only “variable” overhead costs. These are costs such as electricity, which are tied to production (i.e., they increase as production increases). The absorption-cost method includes all overhead costs related to the production of trading stock, including non-variable overhead expenses such as rent. 

Where the taxpayer can identify trading stock on hand with sufficient particularity to know which stock has been sold during the year, the cost of stock on hand at the end of the fiscal year will be the actual cost of that stock. If particular items of trading stock are not identifiable and different items have different costs, a surrogate formula must be used to determine which stock has been disposed of and which remains on hand. This is provided for in subsection (8). The taxpayer is allowed to choose between the first-in-first-out assumption regarding the cost of trading stock on hand (which assumes that stock is sold in the order of acquisition) or the average cost system (which assumes the stock which remains comprises a proportionate amount of stock from all the different costs for stock acquired and not sold). Both rules are defined in subsection (1). 

4.5.4.2
Comparison to Cap: 68 

This section expands upon the general trading stock rules in section 15 of Cap: 68. 

4.5.5
Section 42. Long-term contracts 

42 Long-term contracts

(1) In this section —

“long-term contract” means a contract for manufacture, installation, or construction, or, in relation to each, the performance of related services, which is not completed within the fiscal year in which work under the contract commenced, other than a contract estimated to be completed within six months of the date on which work under the contract commenced; and

“percentage of completion method” means the generally accepted accounting principle under which income and expenditures arising under a long-term contract are recognised by reference to the stage of completion of the contract, as modified by subsection (3).

(2) A person accounting for income tax purposes on an accrual basis shall compute the income arising under a long-term contract under the percentage of completion method.

(3) The percentage of completion of a long-term contract in a fiscal year shall be determined by comparing the total costs allocated to the contract and incurred before the end of the year with the estimated total contract costs as determined at the commencement of the contract.

(4) Where, in the fiscal year in which a long-term contract is completed, there is a final year loss, the Chief Commissioner may allow the loss to be carried back to the preceding fiscal years and applied against the amount included in business income in those years commencing with the year in  which the contract was completed.

(5) A person has a final year loss under a long-term contract if both the following conditions are satisfied —

(a) the total chargeable income estimated to be made under the contract for the purposes of the percentage of completion method exceeds the total actual chargeable income, if any, under the contract; and

(b) the amount of the excess under paragraph (a) exceeds the amount otherwise included in gross income under subsection (2) for the fiscal year in which the contract was completed, and the amount of the excess under paragraph (b) shall be the amount of the final year loss.

4.5.5.1
Explanation

This section provides for the recognition of income and expenditures under a long-term contract. 

The two accounting methods used for long-term contracts are the percentage-of-completion and the completed-contract methods. Under the percentage-of-completion method, profit is recognised in proportion to the progress made on the contract during the relevant accounting period. In other words, the profit is recognised as it “emerges” over the life of the contract. Under the completed-contract method, profit is not recognised until the contract is substantially performed. Accounting standards now clearly favour the percentage-of-completion method as a better measure of “periodic accomplishment” over the life of the contract. From a tax perspective, the completed-contract method gives rise to an unwarranted deferral of tax and, therefore, subsection (2) requires recognition of income and expenditures arising under a long-term contract on the basis of the percentage-of-completion method. Under this section, the estimated profit under the contract is included in business income for each year of the contract on the basis of the percentage of the contract completed during the year. The actual income derived and expenditures incurred are ignored. 

“Long-term contract” is defined broadly in subsection (1). In particular, it is not confined to contracts in relation to immovable property transactions, but rather includes any contract for the manufacture, installation, or construction of personal property (including a contract for the performance of services related to such a contract), provided the work under the contract is not completed within a fiscal year. However, a contract under which the work is estimated to be completed within six months from the commencement of work is not a long-term contract. Thus, the key feature of a long-term contract is that work under the contract extends over more than one fiscal year. Common examples of long-term contracts include contracts for the construction of buildings, bridges, dams, pipelines, tunnels, and other civil engineering projects; construction management contracts in relation to such projects; the construction of major items of plant; and contracts for the refurbishing of hotels and other business premises. 

Subsection (3) provides that the percentage of completion for a fiscal year is based on the percentage of contract costs incurred during the year as a percentage of estimated total contract costs (determined at the commencement of the contract). This percentage is multiplied against the total profit anticipated under the contract to determine the amount to be included in business income for the year. 

4.5.5.2
Example 

Constructor enters into a construction contract to be completed over four fiscal years. The estimated chargeable income under the contract is 1,000,000 pa’anga. This is calculated by reference to amounts estimated to be derived under the contract that will be included in gross income and amounts to be allowed as a deduction under the contract. The 1,000,000 is business income included in gross income for each year of the contract as follows - 

Year 

1

 2 


3 

4 

% completed 
10%

 20% 


30% 

40% 

Profit included 

in gross income 100,000 
200,000 

300,000 
400,000 

If the actual chargeable income under the contract is equal to the estimated chargeable income, then this is Constructor’s final tax position in respect of the contract. If the actual chargeable income is, say, 1,200,000 pa’anga, then Constructor is required to include an additional 200,000 pa’anga of business income in gross income in the final year of the contract. Similarly, if the actual chargeable income is, say, 800,000 pa’anga, then 200,000 pa’anga is applied to reduce the amount included in gross income in the final year of the contract. 

Subsection (4) provides that where, in the fiscal year in which a long-term contract is completed, the taxpayer has made a final year loss, the Chief Commissioner may allow the loss to be carried back to the preceding fiscal years and applied against the amount included in gross income under the contract for those years starting with the immediately preceding year. Subsection (5) provides that a taxpayer has a “final year loss” if the actual chargeable income under the contract is less than the estimated chargeable income and the amount of the difference exceeds the amount included in gross income for the final year. This is illustrated by the following example 

4.5.5.3
Example 

Suppose that, in the example above, the actual chargeable income under the contract is 500,000 pa’anga. It is necessary, therefore, to write back 500,000 pa’anga previously included in gross income. Of this amount, 400,000 pa’anga is applied to reduce the amount otherwise included in gross income in year 4 to zero. This still leaves 100,000 previously included in gross income by the taxpayer that was not realised by the taxpayer. The Chief Commissioner may give permission under subsection (4) for this to be carried back and allowed as a deduction in the previous fiscal year. This involves re-opening the taxpayer’s assessment for that year and reducing the taxpayer’s gross income to 200,000 pa’anga. 

Whether the Chief Commissioner gives permission under subsection (4) will depend on all the circumstances. The ordinary rule under the Act is that business losses are carried forward not back (see section 37) so that what is important is whether a taxpayer can take advantage of any business loss carry forward deduction. The situation contemplated by subsection (4) is where the taxpayer has no income-producing activities in Tonga after completion of the contract so that the carry back of the loss would avoid it being a terminal loss for the taxpayer. 

4.5.5.4
Comparison to Cap: 68 

This section codifies current administrative practice as regards long-term contracts. 

4.5.6
Section 43. Financial leases 

43 Financial leases

(1) In this section —

“blended loan” means a loan under which payments by the borrower represent in part a payment of interest and in part a repayment of principal where the interest part is calculated on the principal outstanding at the time of each payment;

“financial lease” means —

(a) a hire purchase agreement; or

(b) any lease that is treated under international accounting (the word “accounting” was deleted and substituted with “financial reporting” by Inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) standards as a financial lease and is so accounted for by the lessor in its financial accounts;

“hire purchase agreement” means an agreement for —

(a) hire of goods with an option to purchase; or

(b) the purchase of goods by instalments (whether stated as rent, hire or otherwise), other than an agreement under which property in the goods passes at the commencement of the lease;

“lease term” includes any additional period of the lease under an option to renew;

“lessee” includes a hiree under a hire purchase agreement; and

“lessor” includes a hirer under a hire purchase agreement.

(2) This section applies to an asset that is leased or hired under a financial lease.

(3) If this section applies, this Act shall apply on the basis that —

(a) the lessee is the owner of the asset;

(b) the lessee acquired the asset at the commencement of the lease, except in cases where the lessee already was the owner of the asset; and

(c) the lessor has made a blended loan to the lessee at the commencement of the lease and each lease payment is in part repayment of principal and in part payment of interest under that loan.

(4) The cost of the asset treated as owned by the lessee under subsection (3)(a) shall be —

(a) if the lessor and lessee are not associates and an amount is stated as the cost or value of the asset in the lease agreement, that amount; or

(b) if the lessor and lessor are associates (the words “ or if no amount is stated as the cost or value of the asset in the lease agreement,” inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008) the fair market value of the asset at the commencement of the lease.

(5) The amount of the loan referred to in subsection (3)(c) shall be the amount determined under subsection (4) as the cost of the asset.

(6) The interest part of each payment made under the loan shall be computed by reference to the interest rate implicit in the lease agreement.

4.5.6.1
Explanation

This section provides for the recognition of income and expenditures under a financial lease. 

Accounting principles distinguish between two types of leases of tangible movable property, an operating lease and a financial lease. The former is an ordinary lease where the lessor is both the legal and economic owner of the leased asset in the sense of retaining all residual rights and bearing all underlying risk. The latter is a lease in form but in substance is a sale based on instalment payments with each payment being part purchase price and part an implicit interest component to compensate for the fact that payments are made over an extended time. For financial accounting purposes, a financial lease is treated as a sale on terms. The effect of this section is to ensure that the tax treatment of financial leases follows the accounting treatment. 

Subsection (2) provides that the section applies to an asset leased or hired under a financial lease. “Financial lease” is defined in subsection (1) to mean a hire purchase agreement or any lease that is treated as a financial lease under international accounting standards. The definition of “hire purchase agreement” in subsection (1) identifies two types of agreement that are treated as a hire purchase agreement for the purposes of the section – an agreement for the hire of goods with an option to purchase and agreement for the purchase of goods by instalments other than an agreement under which property in the goods passes at the commencement of the agreement. 

The following leases are treated as financial leases under international accounting standards 

· A lease under which the lease agreement provides for transfer of ownership at the end of the lease term, or the lessee has an option to acquire the asset at the end of the lease term for a fixed or determinable amount. 

· A lease with a lease term that exceeds seventy-five percent (75%) of the useful life of the leased asset. 

· A lease under which the estimated fair market value of the leased asset at the end of the lease term is less than twenty percent (20%) of its fair market value at the commencement of the lease. 

· In the case of a lease that commences before the last twenty-five percent (25%) of the useful life of the asset, the present value of the minimum lease payments equals or exceeds ninety percent (90%) of the fair market value of the leased asset at the commencement of the lease term. 

· The leased asset is custom-made for the lessee and at the end of the lease term the asset will be of no practical use to any person other than the lessee. 

Subsections (3)-(6) set out how the Act applies to a financial lease:
1. The lessee is treated as the owner of the leased asset. This means that the lessee (and not the lessor) is entitled to any depreciation deductions for the cost of the asset. 

2. The lessee is treated as having acquired the asset at the commencement of the lease. This overrides the normal rule on acquisition determined under section 44 (i.e., when ownership passes). There is an exception to this if the lessee originally owned the asset, such as in a sale and leaseback agreement. 

3. The lessor is treated as having made a blended loan to the lessee at the commencement of the lease. “Blended loan” is define din subsection (1) to mean a loan under which payments by the borrower are in part a repayment of principal and in part a payment of interest. 

4. The cost of the asset treated as owned by the lessee and the amount of the blended loan is the value or cost of the asset as specified in the lease agreement. If the lessor and lessee are associates (see section 2 definition), the cost of the asset and amount of the blended loan is the fair market value of the asset at the commencement of the lease. The fair market value of the asset is determined under section 3. 

5. Under the blended loan, each lease payment is treated as part repayment of principal and part payment of interest. The interest component of each rental payment is calculated, according to actuarial methods, on the principal outstanding at the commencement of each payment period, with the balance of the payment treated as repayment of principal. 

6. The interest component of each rental payment is treated as interest expenditure incurred by the lessee and is deductible if the requirements of section 34 are satisfied. It is also treated as interest income derived by the lessor and included in gross income. 

4.5.6.2
Comparison to Cap: 68 

This is a new section. 

4.6
Division 6 – Rules Relating to Assets 

4.6.1
Section 44. Disposal and acquisition of assets 

DIVISION 6 - ASSETS

44 Disposal and acquisition of assets

(1) In this section, “personal asset” means an asset held wholly for personal or domestic use.

(2) Except as otherwise provided in this Act, this section establishes when an asset is disposed of or acquired for the purposes of this Act.

(3) A person shall be treated as having made a disposal of an asset at the time the person parts with the ownership of the asset, including when the asset is —

(a) sold, exchanged, transferred, or distributed; or

(b) cancelled, redeemed, relinquished, destroyed, lost, expired, or surrendered.

(4) A disposal includes the disposal of a part of an asset.

(5) The transmission of an asset by succession or under a will shall be treated as a disposal of the asset by the deceased at the time the asset is transmitted.

(6) The application of a business asset to personal or domestic use shall be treated as a disposal of the asset by the owner at the time the asset is so applied.

(7) A person acquires an asset at the time the person begins to own the asset, including at the time the person is granted any right.

(8) The application of a personal asset to business use shall be treated as an acquisition of the asset by the owner at the time the asset is so used (the word “used” deleted and substitute as “applied” inserted by Income Tax Amendment Act 2008 - Act No 2 of 2008).

4.6.1.1
Explanation

This section explains what is an acquisition and disposal of an asset for the purposes of the Act and sets out when the acquisition or disposal takes place. It is relevant to many provisions in the Act dealing with assets, including provisions dealing with trading stock and depreciable assets. 

Subsections (3)-(6) provide for the disposal of assets. The basic rule is in subsection (3), namely a person is treated as having disposed of an asset when they part with ownership of the asset. For tangible assets, paragraph (a) makes it clear that a disposal includes a sale, exchange (such as a barter transaction), transfer (such as by way of gift) or distribution. Under paragraph (b), the loss or destruction of an asset (for example, as a result of a fire) is treated as a disposal of the asset. Paragraph (b) also sets out when there is a disposal of an in tangible asset, namely when the asset is cancelled, redeemed, relinquished, or surrendered, or when the asset otherwise expires. 

Subsection (4) states that a disposal includes the disposal of a part of an asset. This may include a physical separation and disposal (for example, a subdivision of immovable property) or any other part disposal possible in law such as a temporal disposal (for example, rights to property for a period). 

Subsection (5) provides that the transmission of an asset by succession or under a will is a disposal of the asset and the disposal occurs at the time the asset is transmitted. 

Subsection (6) treats the application of a business asset to personal or domestic use as a disposal. The disposal takes place at the time the asset is so applied. This provision is necessary to avoid taxpayers obtaining the tax advantages of ownership (such as a deduction for cost (including depreciation deductions)) and then avoiding the tax consequences of a disposal of the asset by first converting it to personal use and then disposing of the asset. “Business asset” is defined in section 2 and means any asset used in a business (including trading stock and depreciable assets). The subsection (6) deemed disposal is then subject to other operative provisions such as section 27 (depreciation) and section 41 (trading stock) that may trigger a deduction or income inclusion when business use of the asset ceases. Subsection (6) operates in conjunction with subsection 47(4), which deems the taxpayer to have received consideration for the deemed disposal equal to the fair market value of the asset at the time of disposal. This ensures that the increase or decrease in value of the asset during the period in which it was held for business use is captured under the income tax. 

Subsections (7) and (8) provide for the acquisition of assets. The basic rule is in subsection (7), which provides that a person acquires an asset at the time the person begins to own the asset. This is the corollary of the disposal rule in subsection (3). Thus, in the ordinary case of a sale of an asset, the seller is treated as having disposed of the asset and the buyer is treated as having acquired the asset at the time ownership of the asset changes. If the asset is a right, subsection (7) provides that a person acquires the right at the time the right is granted. Subsection (8) treats the application of a personal asset to business use as an acquisition of the asset by the owner at the time the asset is first applied to business use. “Personal asset” is defined in subsection (1) to mean an asset held wholly for personal or domestic use. This is the opposite situation to that dealt with in subsection (6) and has the effect of triggering other provisions such as section 27 (depreciation) and section 41 (trading stock). Subsection (8) will apply, for example, if a taxpayer acquires an asset for private use and then subsequently includes the asset in its trading stock. The effect of section 46(1) is that the asset has a cost equal to the fair market value of the asset at the time it is applied to business use. This ensures that the increase or decrease in value during the period the asset was held for private use is not taken into account for tax purposes. 

4.6.1.2
Comparison to Cap: 68 

This is a new section. Several of the rules in the section were implicit in the operation 

of Cap: 68. 

4.6.2
Section 45. Cost 

45 Cost

(1) In this section, “hedging agreement” means an agreement entered into for the purpose of eliminating or reducing the risk of adverse financial consequences that may arise from a foreign currency exchange rate fluctuation in relation to another agreement.

(2) Except as otherwise provided in this Act, this section establishes the cost of an asset for the purposes of this Act.

(3) Subject to this section, the cost of an asset purchased by a person shall be

the sum of the following amounts —

(a) the total consideration given by the person for the asset, including the fair market value of any consideration in kind determined at the time the asset is acquired;

(b) any incidental expenditure incurred by the person in acquiring or disposing of the asset; and

(c) any expenditure incurred by the person to alter or improve the asset.

(4) Subject to this section, the cost of an asset produced or constructed by a person shall be the total of the costs incurred by the person in producing or constructing the asset plus any expenditure referred to in subsection (3)(b) and (c) incurred by the person.

(5) No amount shall be included in the cost of an asset under subsection (3)(b) and (c) to the extent to which it has been allowed as a deduction under this Act.

(6) If an asset has been acquired by a person and the price is denominated in a foreign currency, any increase or decrease in the price of the asset as expressed in Tongan pa’anga from the time of acquisition until the time at which the purchase price is paid is added to or deducted from the cost of the asset, as the case may be.

(7) In determining whether the liability of a person has increased or decreased for the purposes of subsection (6), account shall be taken of the person’s position under any hedging agreement relating to the purchase price or the loan (the words “or the loan” deleted by Income Tax Amendment Act 2008 - Act No 2 of 2008).

(8) If a person disposes of a part of an asset, the cost of the asset shall be apportioned between the part of the asset retained and the part disposed of in accordance with their respective fair market values determined at the time the person acquired the asset.

(9) The cost of an asset does not include the amount of any grant, subsidy, rebate, commission, or other assistance received or receivable by a person in respect of the acquisition of the asset, except to the extent to which the amount is included in the gross income of a person.

(10) The reference to “other assistance” in subsection (9) does not include a loan repayable with or without interest.

4.6.2.1
Explanation

This section sets out the basic rules for determining the cost of assets for the purposes of the Act. The section is relevant to many provisions in the Act dealing with assets, including provisions dealing with trading stock and depreciable assets. The rules in this section apply unless the Act provides otherwise. Examples of where the Act provides otherwise are sections 30 (cost of intangibles) and 46 (special cases). 

The basic rule is in subsection (3), which provides that the cost of a purchased asset is the sum of the following amounts – 

(1) 
The total consideration given by the person for the asset. This includes the fair market value of any consideration given in kind. The fair market value is determined at the time the asset is acquired. Section 3 applies in determining the fair market value of consideration in kind. 

(2) 
The total amount of any incidental expenditure incurred in acquiring or disposing of the asset, other than an amount allowed as a deduction under the Act (subsection (5)). Examples of incidental expenditure include professional fees (such as for the services of an agent, lawyer, valuer, auctioneer or surveyor), advertising costs (particularly on disposal) and transfer costs (such as stamp duty). 

(3) 
The total expenditure incurred to alter or improve the asset. As with incidental expenditures, subsection (5) provides that this component of cost does not include an amount allowed as a deduction under the Act. For example, the cost of repair of an asset is ordinarily a deductible expenditure and, therefore, would not be included in the asset’s cost. 

Subsection (4) provides that the cost of an asset that is produced or constructed (rather than purchased) is the sum of the following amounts – 

(1) 
The total amount incurred by the person in producing or constructing the asset. 

(2) 
The total amount of any incidental expenditure incurred in acquiring or disposing of the asset, other than an amount allowed as a deduction under the Act (subsection (5)). Given that the asset is produced or constructed, this component of the cost will mainly include incidental costs of disposal. 

(3) 
The total expenditure incurred to alter or improve the asset, other an amount allowed as a deduction under the Act (subsection (5)). 

The exclusion in subsections (3) and (4) of amounts allowed as a deduction ensures that these amounts are not recognised twice (as a deduction and a component of cost). Priority is given to allowance of the expenditure as a deduction. 

Subsection (6) provides for the capitalisation of foreign currency exchange gains and losses in respect of the acquisition of an asset. It applies in two classes of case. First, it applies if the price of the asset is denominated in foreign currency. If, before the price is paid, the price of the asset in pa’anga increases as a result of the weakening of the pa’anga as against the foreign currency in which the price is denominated, the amount of the increase is included as part of the cost of the asset. Similarly, if the price of the asset in pa’anga decreases as a result of the strengthening of the pa’anga as against the foreign currency in which the price is denominated, the cost of the asset is reduced by the amount of the decrease. 

Secondly, it applies if the taxpayer has borrowed in foreign currency to acquire the asset. If, before the loan is repaid, the amount of the loan in pa’anga increases as a result of the weakening of the pa’anga as against the foreign currency in which the loan is denominated, the amount of the increase is included as part of the cost of the asset. Similarly, if the amount of the loan in pa’anga decreases as a result of the strengthening of the pa’anga as against the foreign currency in which the price is denominated, the cost of the asset is reduced by the amount of the decrease. 

Subsection (7) requires the taxpayer to adjust the increase or decrease in the cost of the asset as determined under subsection (6) to the extent that the increase or decrease has been covered by a hedging arrangement (as defined in subsection (1)). This ensures that there is no adjustment of the cost of the asset if the increase or decrease in the pa’anga amount is not actually enjoyed or suffered by the taxpayer because of the hedging arrangement. 

Subsection (8) applies to part disposals and it apportions the original cost of the undivided asset between the divided parts in proportion to the fair market value (see section 3) of the parts at the time of the asset’s acquisition. Other criteria, such as the relative size of the parts, are not relevant to this apportionment. 

Subsection (9) excludes from the cost of an asset any grant, subsidy, rebate, commission, or other assistance received or receivable by a person in respect of the acquisition of the asset unless the amount is included in the person’s gross income. Loans, including low interest and interest-free loans are not “assistance” for the purposes of subsection 9 (subsection 10). 

4.6.2.2
Comparison to Cap: 68 

This is a new section. Some elements in the section were implicit in the operation of provisions in Cap: 68. 

4.6.3
Section 46. Determination of cost in special cases 


46 Determination of cost in special cases

(1) The cost of an asset treated as acquired under section 44(8) shall be the fair market value of the asset determined at the date it is applied to business use.

(2) If the acquisition of an asset by a person is the derivation of an amount included in gross income, the cost of the asset shall be the amount included plus any amount paid by the person for the asset.

(3) If the acquisition of an asset by a person is the derivation of exempt income, the cost of the asset shall be the exempt amount plus any amount paid by the person for the asset.



4.6.3.1
Explanation

This section provides for the determination of cost in three cases. 

First, subsection (1) provides that the cost of an asset in a section 44(8) deemed acquisition is the fair market value of the asset at the time the asset is applied to business use. The fair market value of an asset is determined under section 3. 

Secondly, the acquisition of an asset may result in the inclusion of an amount in gross income. For example, a trader may sell trading stock and be paid with an asset instead of cash. The value of the asset would be included in the trader’s gross income as proceeds of the sale of trading stock. Subsection (2) treats the amount include in gross income as the cost of the asset to ensure there will be no double taxation on a subsequent disposal of the asset. It also includes any additional amount the taxpayer may have paid for the acquisition of the asset. 

Thirdly, subsection (3) provides a rule for the acquisition of an asset that is the derivation of exempt income similar to the rule subsection (2). The asset has a cost equal to the exempt amount plus any consideration given for the asset. 

4.6.3.2
Comparison to Cap: 68 

This is a new section. Some elements in the section were implicit in the operation of provisions in Cap: 68. 

4.6.4
Section 47. Consideration received 

47 Consideration received

(1) Except as otherwise provided in this Act, this section establishes the amount of consideration received on disposal of an asset for the purposes of this Act.

(2) The consideration received by a person on disposal of an asset shall be the total amount received by the person for the asset, including the fair market value of any consideration   received in kind determined at the time of disposal.

(3) If an asset has been lost or destroyed by a person, the consideration received for the asset includes any compensation, indemnity, or damages received by the person as a result of the loss or destruction, including amounts received as a consequence of —

(a) an insurance policy, indemnity, or other agreement;

(b) a settlement; or

(c) a judicial decision.

(4) The consideration received for an asset treated as disposed of under section 44(6) shall be the fair market value of the asset determined at the time it is applied to personal or domestic use.

(5) If two or more assets are disposed of by a person in a single transaction and the consideration received for each asset is not specified, the total consideration received by the person shall be apportioned among the assets disposed of in proportion to their respective fair market values determined at the time of the transaction.

4.6.4.1
Explanation

This section sets out the rule for measuring the consideration received on disposal of an asset. This section is relevant to many provisions in the Act dealing with assets, including provisions dealing with trading stock and depreciable assets. 

The basic rule is that the consideration received on disposal of an asset is the total amount received by a person for the asset (subsection (2)). It includes the fair market value of any consideration received in kind. The fair market value of consideration in kind is determined under section 3 at the date of disposal. 

Subsection (3) provides that the consideration received in respect of an asset that is lost or destroyed includes any compensation, indemnity or damages received as a result of the loss or destruction of the asset. This includes amounts paid under insurance policies or as a result of settlements of law suits and judicial judgments. In the absence of subsection (3), the taxpayer might have argued the amounts were received because of the direct cause (e.g., insurance policy, judicial decision, etc.) and not the disposal of the asset. Subsection (3) looks through the intermediate stage and treats the amounts as received in consequence of the loss or destruction that gave rise to a right to payment under the insurance policy, judicial decision, etc. 

4.6.4.2
Example 

Taxpayer is the owner of a fishing boat that is destroyed during a severe storm. The boat is treated as disposed of under section 44(3)(b). The boat is insured and Taxpayer receives 300,000 pa’anga compensation from the insurance company. The consideration received on disposal of the boat is 300,000 pa’anga. This may be relevant, for example, to the application of section 32 to the disposal of the asset. 

Subsection (4) provides that the consideration received in a section 44(6) deemed disposal (when a business asset is applied to personal or domestic use) is the fair market value of the asset at the time it is applied to personal or domestic use. This is determined under section. 

The deemed consideration would be used as the consideration for operative provisions such as sections 27 (depreciation) and 41 (trading stock) if the assets become trading stock or depreciable assets. 

Subsection (5) requires taxpayers to apportion any undivided consideration provided for two or more assets in proportion to their respective fair market values determined at the time of the transaction. 

4.6.4.3
Comparison to Cap: 68 

This is a new section. Some elements in the section were implicit in the operation of provisions in Cap: 68. 

4.6.5
Section 48. Non-arm’s length transaction 

48 Non-arm’s length transaction

For the purposes of this Act, if an asset is disposed of in a non-arm’s length

transaction —

(a) the person disposing of the asset shall be treated as having received consideration equal to the fair market value of the asset determined at the time the asset is disposed of; and

(b) the person acquiring the asset shall be treated as having a cost equal to the amount determined under paragraph (a).

4.6.5.1
Explanation

This section provides for the cost and consideration received of an asset disposed of in a non-arm’s length transaction. A non-arm’s length transaction is a transaction in respect of which the price is not the outcome of real bargaining between the parties. Parties are not dealing at arm’s length if they collude to achieve a particular result or one party submits the exercise of its will to the direction of the other party. Usually, a non-arm’s length transaction would be a transaction between associates where the price effects a shifting of profits between associates. The actual price in a non-arm’s length transaction may be higher or lower than the fair market value of the asset. 

Paragraph (a) provides that the consideration received by a person disposing of an asset in a non-arm’s length transaction is the fair market value of the asset at the time of the disposal. The fair market value of an asset is determined under section 3. Under paragraph (b), this amount is treated as the cost of the asset for the person acquiring the asset in the transaction. Thus, the effect of the section is to treat, for all purposes of the Act, the fair market value of the asset as the price under a non-arm’s length transaction. 

4.6.5.2
Comparison to Cap: 68 

This is a new section. 

4.6.6
Section 49. Gain or loss not recognised 

49 Gain or loss not recognised

(1) For the purposes of this Act and subject to subsection (2), no gain or loss shall be taken to arise on the disposal of an asset —

(a) between spouses as part of a divorce settlement or under an agreement to live apart;

(b) by reason of the transmission of the asset on the death of a person to an 
executor or beneficiary; or

(c) by reason of the compulsory acquisition of the asset under any law if the consideration received for the disposal is reinvested by the recipient in an asset of a like kind (referred to as a “replacement asset”) within one year of the disposal.

(2) Subsection (1) does not apply if the person acquiring the asset (including a replacement asset) is a non-resident person at the time of the acquisition.

(3) If subsection (1)(a) or (b) applies, the person acquiring the asset shall be treated as acquiring an asset of the same character as the person disposing of the asset and —

(a) in the case of a depreciable asset or intangible, acquiring the asset or intangible for a cost equal to the written down value of the asset at the time of the disposal as determined under section 31; and

(b) in any other case, acquiring the asset for a cost equal to the cost of the asset for the person disposing of the asset at the time of the disposal.

(4) A person’s cost of a replacement asset or intangible referred to in subsection (1)(c) shall be —

(a) if the asset compulsorily acquired is a depreciable asset or

intangible, the written down value of the asset or intangible at the time it is compulsorily acquired; or

(b) in any other case, the cost of the asset or intangible (words “or intangible” deleted by Income Tax Amendment Act 2008 - Act No 2 of 2008) at the time it is compulsorily acquired,

plus the amount by which any consideration given by the person for the replacement asset exceeds the consideration received by the person for the asset or intangible compulsorily acquired.

4.6.6.1
Explanation

This section specifies three cases where the recognition of the gain or loss arising on an actual disposal of an asset is deferred. 

The first case is where an asset is transferred between spouses as part of a divorce settlement or under an agreement to live apart (subsection (1)(a)). While the transfer of the asset is a “disposal” (as there is a change in ownership of the asset), the transfer is ignored for all purposes the Act. Subsection (3)(a) provides that the asset retains its character in the hands of the person receiving it. For example, if the asset were trading stock of the transferor, then it is also trading stock for the transferee. The transferee’s cost depends on the nature of the asset. If the asset is a depreciable asset or intangible, the cost is the written down value of the asset or intangible at the time of the transfer (subsection (3)(a)). This means that the transferee takes over the depreciation or amortisation position of the transferor. In any other case, the cost is the fair market value of the asset at the time of the transfer (subsection (3)(b)). This means that the transferee takes over the cost position of the transferor. 

The effect of subsection (1)(a) and (3) is that the recognition of the gain or loss that has accrued prior to the date of the transfer is deferred until the transferee disposes of the asset. 

The second case is where an asset is transmitted on the death of a person to the executor or beneficiary of the person’s estate (subsection (1)(b)). Consequently, the death of a person does not give rise to a disposal of the person’s assets for the purposes of the Act. Thus, recognition of any gain or loss up to the date of death is effectively deferred until the executor or beneficiary subsequently disposes of the asset. The same character and cost rules as applicable to transfers between spouses on divorce apply to the transmission of the asset (subsection (3)). 

The third case is where an asset is compulsorily acquired under any law (subsection (1)(c)). Again there is an actual disposal of the asset as there is a change in ownership, but the disposal is ignored for all purposes of the Act. There are two conditions that must be satisfied for the non-recognition rule to apply. First, the consideration received for the compulsory acquisition of the asset must be reinvested in an asset of a like kind (referred to as a “replacement asset”). Secondly, the replacement asset must be acquired within one year of the compulsory acquisition. Subsection (4) provides for the cost of the replacement asset. If the asset is a depreciable asset or intangible, the cost of the replacement asset is the written down value of the compulsorily acquired asset or intangible plus the amount (if any) by which the consideration given for the replacement asset exceeds the consideration received for the asset. In the case of any other asset, the cost of the replacement asset is the cost of the compulsorily acquired asset plus the amount (if any) by which the consideration given for the asset exceeds the consideration received for the asset. 

The purpose of the section is to defer recognition of the gain or loss accruing on the asset until it is subsequently disposed of by the person acquiring the asset (including a replacement asset) under the transaction described in subsection (1). However, if the acquirer of the asset is a non-resident, the asset may be subsequently disposed of in such a way as give rise to foreign-source income of a non-resident so that no Tongan tax is payable in respect of the asset. Subsection (2) avoids this outcome by excluding the application of subsection (1) if the person acquiring the asset is a non-resident person (see section 4(2)). 

4.6.6.2
Comparison to Cap: 68 

This is a new section. 

4.7
Division 7 – Miscellaneous Provisions Relating to Income and Deductions 

4.7.1
Section 50. Income of joint owners 

DIVISION 7 - MISCELLANEOUS PROVISIONS RELATING TO

INCOME AND DEDUCTIONS

50 Income of joint owners

(1) For the purposes of this Act, if property is jointly owned by two or more persons, any income or expenditures relating to the property are apportioned among the owners according to their respective interests in the property.

(2) If the interests of the owners of jointly owned property cannot be ascertained, the owners of the property are treated as having an equal interest in the property.

4.7.1.1
Explanation

This section provides for the apportionment of income and expenditures relating to jointly-owned property. 

Subsection (1) requires the owners of jointly-owned property to apportion income and expenditures relating to the property according to their respective interests in the property. Subsection (2) provides for an equal apportionment where property is jointly owned and it is not possible to ascertain the relative interests of the different owners. This could be the case, for example, with property owned through a joint tenancy. 

4.7.1.2
Comparison to Cap: 68 

This is a new section. 

4.7.2
Section 51. Apportionment of deductions 

51 Apportionment of deductions

(1) Subject to this Act, expenditure relating to —

(a) the derivation of more than one class of income; or

(b) the derivation of a class of income and to some other purpose,

shall be apportioned on any reasonable basis taking account of the relative nature and size of the activities or purposes to which it relates.

(2) The following are treated as a “class of income” —

(a) taxable business income;

(b) any other income included in gross income; and

(c) exempt income.

4.7.2.1
Explanation

This section provides for the apportionment of expenditures that are incurred to derive more than one class of income. The following are treated as classes of income for the purposes of the section: taxable business income; other income included in gross income; and exempt income. Apportionment is necessary in the case of taxable business income because of the carry forward of business losses under section 37. Apportionment is necessary in the case of exempt income because expenditures are not deductible to the extent incurred in deriving such income (section 25). 

Subsection (1) applies in two classes of case. First, it applies where an expenditure is incurred to derive more than one class of income. For example, an expenditure may be incurred partly to derive taxable business income and partly to derive exempt income. Secondly, it applies where an expenditure is incurred partly to derive a class of income and partly for an another purpose (such as private purposes). 

Subsection (1) requires taxpayers to apportion on any reasonable basis taking account of the relative nature and size of the activities or purposes to which the expenditures are incurred. For example, if the taxpayer could show that 80% of an employee’s time was spent on work relating to the derivation of taxable business income and 20% was spent on work relating to the derivation of exempt income, it would be reasonable to apportion 80% of the employee’s salary costs to the derivation of taxable income. On the other hand, if the employee’s work led to the derivation of income that comprised 20% exempt dividends and 80% business income but the employee spent 75% of his time on the work related to the derivation of the exempt dividends, the employer should attribute the employee’s salary to the time spent on work related to each type of income, not to the absolute amount of income. This is because the employer is paying for the employee’s time and it appears that deriving one type of income is more time consuming than deriving another type of income. 

4.7.2.2
Comparison to Cap: 68 

The apportionment rule is implicit in the “to the extent” language of section 6 of Cap: 

4.7.3
Section 52. Recovered expenditure 

52 Recovered expenditure

If a person has been allowed a deduction for any expenditure or loss incurred, or bad debt written off, in a fiscal year in the computation of the chargeable income of the person for the year and, subsequently, the person has received, in cash or in kind, any amount as a reimbursement or recovery of, or an indemnity for the expenditure, loss, or debt, the amount received shall be —

(a) included in the gross income of the person in the fiscal year in which it is received; and

(b) treated as income of the same character as the income to which the deduction related.

4.7.3.1
Explanation

This section provides for the re-inclusion in gross income of deducted amounts that have been subsequently recovered by the taxpayer. 

The section applies where a taxpayer has been allowed a deduction for any expenditure or loss, or for a bad debt written off and the deducted amount (or part of it) is subsequently recovered by the taxpayer (e.g., an amount of expenditure may be refunded by the taxpayer). The recovered amount is included in gross income when received and treated as income of the same character as the income to which the earlier deduction related. For example, if the expenditure was incurred to derive taxable business income, the recovered amount is treated as business income. 

4.7.3.2
Comparison to Cap: 68 

This is a new section. 

4.7.4
Section 53. Cessation of source of income 

53 Cessation of source of income

If —

(a) any amount is derived by a person in a fiscal year from any business, activity, investment, or other source that had ceased before the amount was derived; and

(b) had the amount been derived before the business, activity, investment, or other source ceased it would have been included in the gross income of the person, this Act shall apply to the amount on the basis that the business, activity, investment, or other source had not ceased at the time the amount was derived.

4.7.4.1 Explanation

This section applies to amounts derived after the source of the income has ceased. It is intended to overcome the possible effect of some judicial doctrines that treat amounts received by a taxpayer as a non-income receipt if the original source of the income has ceased to exist. The effect of the section is that the Act is to apply on the basis that the business, activity, investment or other source has not ceased. 

4.7.4.2
Comparison to Cap: 68 

This is a new section. 

4.7.5
Section 54. Currency translation 

54 Currency translation

(1) An amount taken into account under this Act shall be expressed in Tongan pa’anga.

(2) If an amount is in a currency other than Tongan pa’anga, the amount shall be translated to Tongan pa’anga at the National Reserve Bank of Tonga mid-exchange rate applying between the foreign currency and Tongan pa’anga on the date the amount is taken into account for the purposes of this Act.

4.7.5.1
Explanation

This section provides for the currency of account for tax purposes. 

Subsection (1) provides that all amounts (including income, expenses and credits) taken into account under the Act are to be expressed in pa’anga. 

Subsection (2) provides for the translation of foreign currencies to pa’anga. A foreign currency amount is to be translated to pa’anga at the National Reserve Bank of Tonga’s mid-exchange rate applying on the date the amount is taken into account for tax purposes. Income is taken into account on the date it is derived, expenditures are taken into account of the date they are incurred, and foreign tax is taken into account for the purposes of the foreign tax credit on the date that it is paid. 

4.7.5.2
Comparison to Cap: 68 

This is a new section. Section 7 of Cap: 68 provided for measurement in pa’anga for the purposes of that section, but there was no general rule to this effect in Cap: 68, although this outcome was implicit in the legislation. 

5
PART 4 – APPLICATION OF INCOME TAX TO PERSONS 

5.1
Division I – Individuals 

5.1.1
Section 55. Taxation of individuals 

PART 4 - APPLICATION OF INCOME TAX TO PERSONS

DIVISION 1 - INDIVIDUALS

55 Taxation of individuals

The chargeable income of each individual shall be computed separately.

5.1.1.1
Explanation

This section provides that each individual is to be taxed separately. In other words, the individual is the tax unit for the purposes of the Act. Thus, a husband and wife are treated as separate taxpayers under the Act and must lodge separate income tax returns. Section 50 applies to income jointly derived by a husband and wife. 

5.1.1.2
Comparison to Cap: 68 

This is a new section. The result was implicit in the structure of Cap: 68. 

5.2
Division 2 – Entities 

5.2.1
Section 56. Taxation of trusts 

DIVISION 2 - ENTITIES

56 Taxation of trusts

(1) In this section, “chargeable trust income”, in relation to a fiscal year, means —

(a) in the case of a resident trust, the gross income of the trust for the year reduced by the sum of the following —

(i) any part of that amount to which subsection (3) applies for the year; and

(ii) the total deductions allowed to the trust for the year under this Act, other than amounts to which subsection (4) applies; or

(b) in the case of a non-resident trust, the total amount of Tongan source income derived by the trust for the year included in gross income reduced by the sum of the following —

(i) any part of that amount to which subsection (3) applies for the year and in respect of which the beneficiary has paid tax; and

(ii) the total deductions allowed to the trust for the year under this Act that relate to the derivation of such income, other than amounts to which subsection (4) applies.

(2) Income derived by the trustee of a trust during a fiscal year shall be taxed, in that year, either to the trustee or the beneficiary of the trust in accordance with this section.

(3) An amount derived by a trustee of a trust shall be treated as derived by a beneficiary of the trust (other than a beneficiary under a legal disability) if the beneficiary has a vested right to the income.

(4) A beneficiary shall be allowed a deduction in accordance with this Act for any expenditure or loss incurred by the trustee in deriving income referred to in subsection (3) that is included in the gross income of the beneficiary.

(5) Income to which subsection (3) applies —

(a) retains its character and geographic source in the hands of the beneficiary; and

(b) is treated as derived by the beneficiary at the time the amount was derived by the trustee.

(6) The trustee of a trust shall be liable for tax for a fiscal year on the chargeable trust income of the trust for the year.

(7) The gross income of a resident beneficiary includes a distribution received by the beneficiary to the extent to which the distribution is foreign-source income not dealt with under subsection (3). (This subsection was deleted and substituted with the following new subsection (7) by Income Tax Amendment Act 2008 - Act No 2 of 2008)

(7) The gross income of a resident beneficiary includes a distribution received by the beneficiary to the extent to which the distribution is foreign-source derived by the trustee of the trustee of the trust that was not taxed to the beneficiary under subsection (3) or the trustee under subsection (6) in the fiscal year in which it was derived by the trustee.

5.2.1.1
Explanation

This section sets out the taxation regime for income derived by the trustee of a trust, including a testamentary estate (see section 2 definition of “trust”). Under a trust relationship, the ownership of trust property is split between the trustee (legal owner) and the beneficiary (beneficial owner). While the trustee is the legal owner of the property, the trustee cannot deal with the property as if it is his or her own property. Instead, the trustee must deal with the property for the benefit of the beneficiary. The trustee is the legal owner of any income arising from the trust property and the beneficiary is the beneficial (or real) owner of such income. 

Subsection (2) provides that any income derived by the trustee in a fiscal year is taxed either to the trustee or the beneficiary in that year in accordance with the section. Thus, all trust income is taxed on a current basis to either the beneficiary or trustee. The basis for taxation under the section is summarised below: 

(1) The beneficiary (other than a beneficiary under a legal disability) is taxed on any income derived by the trustee in respect of whom the beneficiary has a vested right (subsection (3)). Subsection (4) allows the beneficiary a deduction for any expenditure or loss incurred by the trustee in deriving such income. Subsection (5) maintains the character of income, geographic source and time of derivation in the hands of the beneficiary. Subsection (3) simply provides that the beneficiary is treated as deriving the vested income. This does not necessarily mean that the beneficiary will be taxed on the income. This will depend on the residence of the beneficiary and the nature and source of the income. For example, there will not be any Tongan taxation on foreign source income vested in a non-resident beneficiary. 

(2) The trustee is liable for tax on “chargeable trust income” (subsection (6)). This is defined in subsection (1) as the trust’s gross income less income that was attributed to a beneficiary under subsection (3) and expenditures and losses incurred to derive the gross income other than expenditures and losses attributed to the beneficiary under subsection (4). The trustee of a resident trust (see section 4(7)) is liable for tax on income from all geographic sources (both within and outside Tonga), while the trustee of a non-resident trust (see section 4(2)) is liable for tax only on Tongan-source income. The effect of subsection (6) is that the trustee is liable for tax on any income in respect of which no beneficiary has vested interest. This is essentially income that is accumulated in the trust. The trustee is also liable for tax on any income in respect of which a beneficiary under a legal disability has a vested interest. A beneficiary is under a legal disability if the beneficiary is a minor or is mentally incapacitated. The ordinary marginal rate structure applies to a trustee liable for tax on the vested income of a person under a legal disability. Similarly, the marginal rate structure applies for the first two years of administration of a testamentary estate. In all other cases, the trustee is taxed at a flat rate equal to the maximum marginal rate (20%). 

(3) Subsection (7) provides that the gross income of a resident beneficiary includes a distribution received (see section 2 definition) by the beneficiary to the extent that the distribution is foreign source income not taxed to the beneficiary under subsection (3). This is necessary because such income would otherwise escape Tongan tax. Foreign source income accumulated in a non-resident trust is not taxed to the beneficiary in the fiscal year in which it is derived by the trustee because the beneficiary does not have a vested interest in the income at that time. It is also not taxed to the trustee in that year as it is foreign source income of a non-resident trust (i.e., it is not part of chargeable trust income). In the absence of subsection (7), a subsequent distribution of the accumulated income may not be included in gross income on the basis that it is capital in nature. 

5.2.1.2
Comparison to Cap: 68 

There are no specific provisions for the taxation of trusts under Cap: 68. 

5.2.2
Section 57. Taxation of companies 

57 Taxation of companies

(1) A company shall be liable for tax separately from its members.

(2) A social club, trade association, mutual insurance company, or other similar membership organisation shall be liable for tax under this Act in respect of its dealings with members.

(3) The total deductions allowed to a company referred to in subsection (2) for a fiscal year in respect of the supply of goods or services to members shall not exceed the gross income derived from the members (including membership contributions) for the year.

(4) If any expenditure is not deducted in a fiscal year as a result of subsection (3), the expenditure shall be carried forward and treated as incurred in the following year and deducted in accordance with this section in that year, and so on until the expenditure is fully deducted.

5.2.2.1
Explanation

This section provides for the taxation of income derived by a company. “Company” is defined in section 2 and includes partnerships and other unincorporated associations of persons. 

Subsection (1) provides that a company is a liable for tax separately from its members. “Member” is defined in section 2 and includes a partner in a partnership. Dividends paid by resident companies to resident members are exempt from tax under section 21. Dividends paid by a resident company to a non-resident member are subject to separate taxation under section 6 (15% of the gross dividend). Dividends received by a resident member from a non-resident company are included in the member’s gross income as property income under section 14(a). A foreign tax credit may be allowed under section 62 for any foreign dividend withholding tax paid in respect of the dividends. 

An unincorporated association is treated as a company for the purposes of the Act (see section 2 definition of “company”). This includes a social club, trade association, mutual insurance company or other membership organisation. Subsection (2) provides that a social club, trade association, mutual insurance company or any other similar membership organisation is liable for tax under the Act in respect of dealings with its members. This ensures that the judicial doctrine of mutuality (i.e., that a person is not the source of his or her own income) does not apply in Tonga. The effect of subsection (2) is that membership contributions are income derived by the company. It also means that the company derives income from transactions with its members (e.g., from bar and dining room services provided to members). The purpose of subsection (2) is to ensure that such companies are treated in the same way as any other entity providing such services to the general public. 

A company to which subsection (2) applies is allowed a deduction for expenditures and losses incurred in deriving income included in the gross income of the company. Subsection (3) provides for a loss quarantining rule applicable to such companies. It is provided that expenditures or losses attributable to the supply of goods or services to members may only be deducted to the extent of the gross income derived by the company from its members (including membership contributions). Any excess cannot be deducted from the other income of the company (such as property income), but it can be carried forward as a deduction allowed in the next fiscal year (subsection (4)). This is an anti-avoidance measure designed to prevent the supply of goods or services to members at an undervalue giving rise to deductions which could be used to protect from tax other income derived by the club. 

5.2.2.2
Comparison to Cap: 68 

Subsection (1) continues the tax treatment of companies under Cap: 68. However, as a result of section 21, there will be no additional taxation when dividends from resident companies are distributed to resident members. Subsections (2) and (3) clarifies the tax position of clubs and the like. 

5.2.3
Section 58. Change in control of entity 

58 Change in control of entity

(1) In this section, —

“carry forward loss” means an interest deduction carried forward under section 34 (the words “an interest deduction carried forward under section 34” were deleted by Income Tax Amendment Act 2008 - Act No 2 of 2008) , a business loss carried forward under section 37 or 57(4), or a foreign business loss carried forward under section 63;

“entity” means a trust or company;

“ownership interest” means an interest of a beneficiary in a trust or membership interest in a company; and

“underlying ownership” in relation to an entity, means an ownership interest in the entity held, directly or indirectly through an interposed entity or entities, by an individual or by a person not ultimately owned by individuals.

(2) If there is a change of 50% or more in the underlying ownership of an entity, any carry forward loss incurred for a fiscal year before the change shall not be allowed as a deduction in a fiscal year after the change, unless the entity —

(a) carries on the same business after the change as it carried on before the change until the loss has been fully deducted; and

(b) does not, until the loss has been fully deducted, engage in any new business or investment after the change if the principal purpose of the entity or the owners of the entity is to utilise the loss so as to reduce the income tax payable on the income arising from the new business or investment.

5.2.3.1
Explanation

This section is an anti-avoidance measure intended to limit the ability of taxpayers to trade in entities that have accrued losses. 

The section applies if there is a change of 50% or more in the underlying ownership of an entity. “Entity” is defined in subsection (1) to mean a trust or company. “Company” is defined in section 2 and includes a partnership. A company is subject to tax as an entity separate from its members under the Act (see section 57). A trust is, in effect, taxed as a separate entity if income is accumulated in the trust (see section 56(6)). “Underlying ownership” is defined in subsection (1) to mean an ownership interest in an entity held, directly or indirectly through an interposed entity or entities, by an individual or a person not ultimately owned by an individual. An example of a person who is not ultimately owned by an individual is the Government. “Ownership interest” is defined in subsection (1) as the interest of a beneficiary in a trust and a membership interest in a company (this includes the interest of a partner in a partnership). 

5.2.3.2
Example 

Manufacturers Pty Ltd is a company that is wholly-owned by a holding company, Holders Pty Ltd. Holders is owned equally by two individuals – A and B. The underlying ownership in Manufacturers is held equally by A and B (i.e., 50% each). If A were to sell her interest to C, then there is a change in 50% of the underlying ownership of Manufacturers. 

If there is a change of 50% or more in the underlying ownership of an entity, any carry forward loss incurred prior to the change is not allowed as a deduction in a fiscal year after the change. “Carry forward loss” is defined in subsection (1) to mean an interest deduction carried forward under section 34, a business loss carried forward under section 37 or 57(4) (clubs and membership organisations), or a foreign business loss carried forward under section 63. 

There is an exception to the prohibition on the carry forward of losses, which applies if both the following conditions are satisfied – 

(1) The entity carries on the same business after the change as it carried on before the change until the loss has been fully deducted. 

(2) Either there is no new business or investment entered into before the loss has been fully deducted or, if there is a new business or investment, it was not entered into with the principal purpose of utilising the entity’s tax losses. 

If these conditions are satisfied, it is clear that the person acquiring the entity is doing so to acquire the business of the entity not the tax losses. In this case, the carry forward losses should be allowed. The determination of the principal purpose of adding a new business or investment depends on all the facts. For example, if the added business is closely related to the existing business, then it may be argued that the principal purpose is not to access the losses. 

5.2.3.3
Comparison to Cap: 68 

This is a new section. 
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PART 5 – APPLICATION OF INCOME TAX TO SPECIAL INDUSTRIES 

6.1
Section 59. Short-term insurance business 

PART 5 - APPLICATION OF INCOME TAX TO SPECIAL INDUSTRIES

59 Short-term insurance business

The chargeable income of a company carrying on a short-term insurance

business shall be computed in accordance with the Regulations.

Regulation 5.
Short-term Insurance Business

5. Short-term insurance business

(1) In this regulation, “short-term insurance” means any insurance other than life insurance.

(2) The gross income for a fiscal year of a resident company conducting a short-term insurance business shall include –

(a) the gross premiums derived by the company in the year for the insurance of any risk, including premiums on reinsurance but not including premiums returned to the insured;

(b) any commission or expense allowance derived from the reinsurance of any risk and any income derived from investment of premiums; and

the amount of the company’s reserve for unexpired risks deducted in the previous fiscal year under sub-regulation (3)(c).

(3) The deductions for a fiscal year allowed to a resident company conducting a short-term insurance business shall include -

(a) the amount of the claims admitted by the company in the year less any amount recovered or recoverable under any contract of re-insurance, guarantee, security, or indemnity;

(b) the amount of agency expenses incurred by the company in the year; and

(c) the balance of the company’s reserve for unexpired risks at the percentage adopted by the company as at the end of the year.

(4) The gross income for a fiscal year of a non-resident company conducting a short term insurance business shall include –

(a) the gross premiums derived by the company in the year for the insurance of any risk in Tonga, including premiums on reinsurance but not including premiums returned to the insured;

(b) any commission or expense allowance derived from the reinsurance of any risk in Tonga and any income derived from investment of premiums referred in paragraph (a); and

(c) the amount of the company’s reserve for unexpired risks deducted in the previous fiscal year under sub-regulation (5)(c).

(5) The deductions allowed to a non-resident company conducting a short-term

insurance business shall include -

(a) the amount of the claims admitted by the company in the year in respect of insured risks in Tonga less any amount recovered or recoverable under any contract of re-insurance, guarantee, security, or indemnity;

(b) the amount of agency expenses incurred by the company in Tonga in the year; and

(c) the balance of the company’s reserve for unexpired risks in Tonga at the percentage adopted by the company as at the end of the year.
6.1.1 Explanation

This section provides that the chargeable income of a short-term insurance company is to be calculated in accordance with the regulations. 

6.1.2
Income Tax Regulations Explanations
Section 59 of the Act provides that the chargeable income of a company carrying on short-term insurance business is to be determined in accordance with the Regulations. This Regulation provides for the computation of the chargeable income arising from short-term insurance business. For this purpose, sub-regulation (1) defines short-term insurance business as any insurance business other than life insurance. It includes property and casualty insurance. Under a short-term insurance contract, the insured person pays a premium to the insurer as consideration for the insurer, upon the happening of a specified event within a given time, paying to the insured or a nominated person either an agreed sum or the amount of the loss caused by the event. The period of cover under the insurance contract is usually one year, after which the insurance contract is simply renewed.  

Sub-regulations (2) and (3) apply to resident insurance companies and sub-regulations (4) and (5) apply to non-resident insurance companies. The difference being that the jurisdictional scope for non-resident insurance companies is limited to the insurance of risks in Tonga. Sub-regulations (2) and (4) provide for the inclusion of amounts in the gross income of an insurance company. These sub-regulations are inclusive only so that other amounts (such as investment income) that would be included in gross income under the ordinary operation of the Act are also included. Sub-regulations (3) and (5) provide for the allowance of deductions. Again, these sub-regulations are inclusive only and a deduction is allowed for other amounts deductible under the ordinary operation of the Act.

The chargeable income arising from short-term insurance activities is generally calculated in the same way as the chargeable income arising from other business activities, with premiums derived included in gross income and claims incurred allowed as a deduction. However, there are features of short-term insurance activities that justify special tax treatment. 

First, the inclusion of premiums derived in gross income must take into account that some part of the premiums received during the fiscal year will cover risks for a period after the end of that year (referred to as “unexpired risks”). This is because, in many cases, the period of the insurance policy will not coincide with the insurance company’s fiscal year. The accounting practice is for insurance companies to treat a portion of their short-term insurance premium income received during a year as relating to unexpired risks as at the end of the year. This amount is not regarded as having been earned until the following year and, therefore, is excluded from their income for that year and included in income in the following year. A similar approach applies for tax purposes with the deduction allowed sub-regulation (3)(c) and (5)(c), and the re-inclusion in income under sub-regulation (2)(c) and (4)(c). 

Secondly, sub-regulations (3)(a) and (5)(a) provide for the allowance of a deduction for the amount of the claims admitted by the company in the year less any amount recovered or recoverable under any contract of re-insurance, guarantee, security, or indemnity. This covers both claims that arise and are paid out during the fiscal year and claims that arise during the year, but that are not been paid out as at the end of the year. This second type of claim is allowed as a deduction under accrual tax accounting on the basis that the obligation to pay has arisen during the fiscal year. The amount of deduction is based on established insurance practice for assessing the likely amount payable on a claim. 

Finally, for financial accounting purposes, companies carrying on a short-term insurance business retain a contingency reserve to meet the exceptional level of claims that may arise from a catastrophe. No deduction is allowed for this reserve on the basis that the establishment of the reserve does not represent a sufficiently certain liability to be recognised for income tax purposes. While the creation of the reserve is required under financial accounting, this is to provide an accurate picture of the long-term profitability of the insurance business. Tax accounting, on the other hand, is concerned with the accurate measurement of income on an annual basis. 

6.1.3
Comparison to Cap: 68 

This is a new section. 
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Division I – Geographic Source of Income 

7.1.1
Section 60. Geographic source of income 

PART 6 - APPLICATION OF INCOME TAX TO INTERNATIONAL TRANSACTIONS

DIVISION 1 - GEOGRAPHIC SOURCE OF INCOME

60 Geographic source of income

(1) Employment income shall be Tongan-source income to the extent to

which the income —

(a) is received from employment exercised in Tonga, wherever paid; or

(b) is paid by, or on behalf of, the Government, wherever the employment is exercised.

(2) Business income derived by a resident person shall be Tongan-source income to the extent to which the income is derived from any business carried on in Tonga.

(3) Business income derived by a non-resident person shall be Tongan-source

income to the extent to which it is directly or indirectly attributable to —

(a) a permanent establishment of the non-resident person in Tonga;

(b) sales in Tonga of goods or merchandise of the same or similar kind as those sold by the person through a permanent establishment in Tonga; or

(c) any other business activity carried on in Tonga of the same or similar kind as that carried on by the person through a permanent establishment in Tonga.

(4) If the business of a non-resident person comprises the rendering of independent services, the Tongan-source business income of the person shall include, in addition to any amounts treated as Tongan-source income under subsection (3), any remuneration —

(a) paid by a resident person, except remuneration for services utilised in a business carried on by the resident person outside Tonga through a permanent establishment; or

(b) that is deductible expenditure of a permanent establishment in Tonga of a non-resident person.

(5) Any gain from the disposal of an asset shall be Tongan-source income to the extent that the asset has been used in deriving business income that is treated as Tongan-source income under this section.

(6) A dividend shall be Tongan-source income if it is paid by a resident company.

(7) Interest shall be Tongan-source income if it is —

(a) paid by a resident person, except when the debt or other instrument or agreement giving rise to the interest is utilised in a business carried on by the person outside Tonga through a permanent establishment; or

(b) deductible expenditure of a permanent establishment in Tonga of a non-resident person.

(8) A royalty shall be Tongan-source income if it is —

(a) paid by a resident person, except when the right, property, or supply giving rise to the royalty is utilised in a business carried on by the person outside Tonga through a permanent establishment; or

(b) deductible expenditure of a permanent establishment in Tonga of a non-resident person.

(9) Rent shall be Tongan-source income if it is derived from —

(a) the lease of land in Tonga; or

(b) the lease of a building or other structural improvement to land in Tonga.

(10) A pension, charge, annuity, management fee, or insurance premium shall be Tongan-source income if it is paid by a resident person or is deductible expenditure of a permanent establishment in Tonga of a non-resident person.

(11) A natural resource amount shall be Tongan-source income if it relates to the taking of minerals or a living or non-living resource from land in, or territorial waters of, Tonga.

(12) An amount of any kind not mentioned in the preceding subsections shall be Tongan-source income if it is paid by a resident person or is deductible expenditure of a permanent establishment in Tonga of a non-resident person.

(13) If an amount may come within subsection (2) or (3) and another subsection, other than subsection (12), this section shall apply —

(a) by first determining whether the amount is Tongan-source income under that  other subsection; and

(b) if the amount is not Tongan-source income under that other subsection, then determining whether it is Tongan-source income under subsection (2) or (3).

(14) An amount shall be foreign-source income to the extent it is not Tongan source

income.

7.1.1.1
Explanation

This section provides rules for determining the geographic source of income. Source rules are important in determining Tonga’s jurisdiction to tax non-residents, as non-residents are taxed only on Tongan-source income (see section 6 and 11(2)(b)). They are also relevant in determining the availability of exemption or credit relief for residents with foreign income (see sections 61 and 62). 

The section is structured by specifying in subsections (1)-(14) income that is Tongan-source income. Subsection (15) provides that income is foreign-source income to the extent to which it is not Tongan-source income. Subsections (1)–(12) specify rules for determining whether particular items of income are Tonga-source income. Subsection (13) covers income not specifically covered in subsections (1)-(12). Subsection (4) provides a priority rule if more than one subsection can apply to a particular item of income. 

Subsection (1) provides two alternative tests for determining whether employment income is Tongan-source income. First, employment income is Tongan-source income to the extent to which it is derived from employment exercised in Tonga, regardless of where it is paid (paragraph (a)). “Employment” is defined in section 2 and “employment income” is defined in section 13. Thus, place of performance is the basic rule for determining the source of employment income. If the employment is performed partly in Tonga and partly outside Tonga, then the employment income must be apportioned between those sources. Apportionment is provided for by the words “to the extent” in the introductory words of subsection (1). Secondly, employment income is Tongan-source income to the extent to which it is paid by, or on behalf of the Government, regardless of where the employment is exercised (paragraph (b)). 

7.1.1.2
Comparison to Cap: 68 

Subsection (1)(a) re-enacts section 18(1)(b) of Cap: 68. Subsection (1)(b) is a new rule. It is consistent with international norms, particularly under tax treaties where the home country has the exclusive right to tax the employment income of government officials posted abroad. 

Subsections (2)-(5) provide for the source of business income. Subsection (2) provides that business income derived by a resident person is Tongan-source income to the extent to which the income is derived from any business carried on in Tonga. “Resident person” is defined in section 4(1). This is mainly relevant to the availability of foreign tax credits under section 62, as credit is allowed only for foreign tax paid in respect of foreign-source income. If the business activity takes place in Tonga, then there is no foreign tax credit relief even if foreign tax has been paid in respect of the income arising from the activity. 

Subsection (3) provides that business income derived by a non-resident person is Tongan- source income if it satisfies one of three tests. The main test is in paragraph (a), which provides that the business income of a non-resident is Tongan-source to the extent to which it is directly or indirectly attributable to a permanent establishment of the non-resident in Tonga. “Permanent establishment” is defined in section 2. This rule is the same as the taxing rights rule in Article 7 of the OECD Model Tax Convention on Income and Capital and the learning under tax treaties is relevant in the interpretation of subsection (3)(a). 

Paragraphs (b) and (c) are intended to back up the main test in paragraph (a). Under paragraph (b), business income of a non-resident is Tongan-source income to the extent to which it is attributable to sales in Tonga of goods or merchandise of the same or similar kind as those sold through a Tongan permanent establishment of the non-resident. This would apply, for example, if the head office of a non-resident made direct sales to customers in Tonga of the same goods it sells through a permanent establishment in Tonga. Such direct sales could be made, for example, over the internet. Under paragraph (b), business income of a non-resident is Tongan-source income to the extent to which it is directly or indirectly attributable to other business activities (i.e., activity other than the sale of goods or merchandise) of the same or similar kind to that carried on in Tonga through a permanent establishment of the non-resident. 

“Business income” is defined in section 12. It has a broad meaning and includes many types of income that are also covered by other subsections in section 60 (for example, interest income derived by a bank is ordinary business income of the bank). Subsection (14) explains the procedure to be used if income may come within subsection (2) or (3) and another subsection (other than the residual rule in subsection (13)). It provides an ordering rule that requires the taxpayer to determine whether the amount is Tongan-source income first under the subsection other than subsection (2) or (3) and, if the amount is not Tongan-source income under that other subsection, then determine whether it is Tongan-source income under subsection (2) or (3). 

Subsection (4) provides a source rule for business income that is remuneration for independent services. Such income is Tongan-source income where the remuneration is either paid by a resident (other than remuneration for services utilised by a resident in a business carried on through a permanent establishment outside Tonga) or is a deductible expenditure of a Tongan permanent establishment of a non-resident. In effect, the requirement is that the remuneration is paid by someone in Tonga (either a resident or Tongan permanent establishment of a non-resident). This indicates that the services are utilised in Tonga and that is sufficient to justify treatment of the remuneration as Tongan-source income. Independent services include professional services, and the services of sportspersons and entertainers. 

Subsection (5) treats any gain arising from the disposal of an asset used in deriving Tongan-source business income as Tongan-source income. If the asset has been used only partly to derive Tongan-source business income, the gain is apportioned between the Tongan and foreign sources. Subsection (5) applies to gains included in business income under sections 12(b) or (c). For non-residents, this essentially covers permanent establishment assets. 

7.1.1.3
Comparison to Cap: 68 

The rules in subsections (2) and (5) applicable to the business income of residents is largely the same as that in section 18(1)(a) and (d) of Cap: 68.  The rules on business income of non-residents are new. These rules replace those in section 18(1)(a), (d), (f) (as they apply to non-residents) and section 25 of Cap: 68. The permanent establishment concept has been used as the basis for determining the Tongan-source business income of non-residents.  This is consistent with international norms, particularly as applicable under tax treaties. 

Subsection (6) treats a dividend as Tongan-source income if it is paid by a resident company. This includes a distribution of profits by a partnership treated as a resident company under section 4(6). 

7.1.1.4
Comparison to Cap: 68 

This is the same source rule as in section 18(1)© of Cap: 68 as it applies to income from a membership interest in a resident company. Income from debentures is treated as interest income under the Act and, therefore the source rule in subsection (7) applies. 

Subsection (7) treats interest as Tongan-source income if it is paid by a resident person unless the interest is payable in respect of a debt or other instrument or agreement utilised in a business carried on by the resident through a foreign permanent establishment outside of Tonga. Subsection (7) also treats interest as Tongan-source if it is deductible expenditure of a permanent establishment in Tonga of a non-resident person. The reference to “instrument or other agreement” is intended to ensure consistency with the broad definition of “interest” in section 2. 

7.1.1.5
Comparison to Cap: 68 

This is a revised version of the source rules applicable to interest income under Cap: 68. Section 18(1)(c) of Cap: 68 provides that income from debentures issued by a resident company is Tongan-source income. This is essentially the rule in subsection (7)(a). Section 18(1)(e) of Cap:68 provides that income derived from money lent or used in Tonga is Tongan-source income. There are practical difficulties with a source rule based either on the place where money is lent or the place where the loan funds are used. The place where money is lent may be the place where the loan agreement is executed or the place where the loan funds are advanced. In either case, these are purely formal acts that can take place anywhere the parties choose. The place where the loan funds are used is technically the correct source rule because it identifies the location of the economic activity giving rise to the income. However, it requires the tracing of loan funds to particular activities, which may be difficult to establish. The international norm today is to assume that, if the interest is paid by a resident or a Tongan permanent establishment of a non-resident, the loan funds have been used in Tonga.  This is the source rule provided in subsection (7). The only exception is if the resident person paying the interest can demonstrate that the debt or other instrument has been used by the person in carrying on a business through a permanent establishment outside Tonga. 

Subsection (8) adopts a similar rule for royalties (defined in section 2). 

7.1.1.6
Comparison to Cap: 68 

This is largely a re-enactment of section 18(1)(h) of Cap: 68. The only change has been to use the permanent establishment rule for non-resident payers. 

Subsection (9) treats as Tongan-source income an amount derived from the lease of land in Tonga. Subsection (10) treats as Tongan-source income rent derived from the lease of a building or other structural improvement to land in Tonga. “Rent” is defined in section 2. 

7.1.1.7
Comparison to Cap: 68 

There is no explicit source rule in section 18 of Cap: 68 applying to the income from the lease of land or rent, but the rules adopted in subsections (9) and (10) are implicit in section 70(1)(b) of Cap: 68. 

Subsection (11) treats as Tongan-source income a pension, charge, annuity management fee, or insurance premium paid by a resident person or which is deductible expenditure of a Tongan permanent establishment of a non-resident. 

7.1.1.8
Comparison to Cap: 68 

There are no equivalent source rules in Cap: 68 for these items of income, although the residual rule in section 18(1)(i) of Cap: 68 could apply. 

Subsection (12) treats as Tongan-source income a natural resource amount if it is derived from the taking of minerals or a living or non-living resource from land in Tonga or the territorial waters of Tonga. 

7.1.1.9
Comparison to Cap: 68 

These amounts are treated as royalties under Cap: 68 and, therefore, section 18(1)(h) of Cap: 68 applies to determine source. Subsection (12) adopts the international norm for determining the source of natural resource amounts, namely the location of the land or sea from which the resource was taken. 

Subsection (13) is a residual rule applicable to any income not dealt with in another subsection. The income is Tongan-source income if it is paid by a resident person or is deductible expenditure of a permanent establishment in Tonga of a non-resident person. 

7.1.1.10
Comparison to Cap: 68 

This is the equivalent of section 18(1)(i) of Cap: 68. However, a clearer source rule is provided for in subsection (13). 

7.2
Division 2 – Taxation of Foreign-source Income of Resident Persons 

7.2.1
Section 61. Foreign-source employment income of resident individuals 

DIVISION 2 - TAXATION OF FOREIGN-SOURCE INCOME OF

RESIDENT PERSONS

61 Foreign-source employment income of resident individuals

(1) Any foreign-source employment income that is received by a resident individual shall be exempt income if the individual has paid foreign income tax in respect of the income.

(2) A resident individual shall be treated as having paid foreign income tax in respect of foreign-source employment income if tax has been withheld from the income by the individual’s employer.

7.2.1.1
Explanation

This section provides for relief from international double taxation by way of the exemption method for foreign employment income derived by resident individuals. 

The exemption is provided for in subsection (1). The following conditions must be satisfied for the exemption to apply – 

(1) A resident individual (see section 4(3)-(5)) must have received foreign-source employment income. “Employment income” is defined in section 13. The exemption does not apply to the remuneration received by independent contractors as that is business income. Employment income is foreign-source income to the extent that it is not Tongan-source income under section 60(1) (section 60(15)). Thus, employment income will be foreign source income if the employment is exercised outside Tonga and the income is not paid by or on behalf of the Government of Tonga. 

(2) The resident individual receiving the foreign employment income must have paid foreign income tax in respect of the income. Subsection (2) treats a resident individual as having paid foreign income tax in respect of foreign employment income if the employer has withheld tax from the income. This covers a PAYE or wage withholding collection arrangement. If no foreign tax has been paid, then Tonga has full taxing rights over the income. 

7.2.1.2
Comparison to Cap: 68 

This is a new section. Previously, the foreign tax credit applied to such income. Exemption is consistent with international norms. While there may be much variation in the level of taxes on corporate and capital income, there is a degree of international uniformity in the tax rates applicable to employment income. Thus, it is reasonable to assume that the foreign country’s tax rates will be similar to those in Tonga and, therefore, there is little point in applying the foreign tax credit to such income. 

7.2.2
Section 62. Foreign tax credit 

62 Foreign tax credit

(1) In this section —

“average rate of Tongan income tax” in relation to a resident person for a fiscal year, means the percentage that the income tax payable by the person under this Act (before the allowance of any tax credit under this Act) is of the chargeable income of the person for the year;

“foreign income tax” includes a foreign withholding tax, but does not include any penalty, additional tax, or interest payable in respect of any foreign income tax;

“net foreign-source income” in relation to a resident person for a fiscal year, means the total taxable foreign-source income of the person for the year, as reduced by any deductions allowed to the person under this Act for the year that —

(a) relate exclusively to the derivation of the foreign-source income; and

(b) are apportioned to the derivation of foreign-source income in accordance with section 51 on the basis that foreign-source income is a separate class of income; and

“taxable foreign-source income” means foreign source income included in gross income.

(2) If a resident person derives taxable foreign-source income in respect of which the person has paid foreign income tax, the person shall be allowed a tax credit (referred to as a “foreign tax credit”) of an amount equal to the lesser of —

(a) the foreign income tax paid; or

(b) the Tongan income tax payable in respect of the income.

(3) For the purposes of subsection (2)(b), the Tongan income tax payable in respect of taxable foreign-source income derived by a resident person in a fiscal year shall be computed by applying the average rate of Tongan income tax applicable to the person for the year against the net foreign-source income of the person for the year.

(4) The foreign tax credit of a resident person for a fiscal year shall be computed separately for foreign-source business income and the other foreign-source income of the person.

(5) Where subsection (4) applies, deductions shall be apportioned for the purposes of paragraph (b) of the definition of “net foreign-source income” in accordance with section 51 on the basis that foreign-source business income and other foreign-source income are separate classes of income.

(6) A foreign tax credit shall be allowed under this section only if the foreign income tax is paid within two years after the end of the fiscal year in which the foreign-source income to which the tax relates was derived by the resident person.

(7) A foreign tax credit allowed under this section shall be applied in accordance with section 5(3).

(8) Any foreign tax credit or part of a foreign tax credit allowed under this section for a fiscal year that is not credited under section 5(3) shall not be refunded, carried back to the preceding fiscal year, or carried forward to the following fiscal year.

Regulation 6

6. Foreign income tax

(1) In this regulation,

“economic benefit” includes –

(a) any property;

(b) any service;

(c) any fee or other payment;

(d) the right to use or acquire copyrights, patents, or other intellectual or industrial property;

(e) the right to extract natural resources owned or controlled by the government of a foreign country; or

(f) any reduction or discharge of a contractual obligation; and

“specific economic benefit”, in relation to a foreign country, means an economic benefit that is not available on substantially the same terms –

(a) to all persons subject to the income tax generally imposed by the foreign country; or

(b) if there is no generally imposed income tax, the population of the country in general.

(2) This regulation shall apply for the purposes of sections 61 and 62 of the Act, which provide resident persons with relief from international double taxation.

(3) A foreign levy shall be a foreign income tax if the following conditions are satisfied –

(a) a foreign country imposes the levy;

(b) the levy is a tax; and

(c) the tax is substantially equivalent to the income tax imposed by the Act.

(4) Subject to sub-regulation (5), a foreign levy shall be a tax if it requires a compulsory payment pursuant to the authority of the foreign country to impose taxes, other than a penalty, fine, interest, or similar obligation.

(5) A foreign levy shall not be a tax to the extent to which a person subject to the levy receives or is entitled to receive, directly or indirectly, a specific economic benefit from the foreign country in exchange for payment pursuant to the levy.

(6) Subject to sub-regulation (7), a tax is substantially equivalent to the income tax imposed under the Act if the following conditions are satisfied –

(a) the tax is imposed in respect of events that would result in the derivation of income, gains, or profits under the Act; and

(b) the taxable amount is computed by subtracting from gross income derived any significant expenditures and the depreciation or amortisation of capital expenditures applicable to such income.

(7) The following taxes are substantially equivalent to the income tax imposed under the Act –

(a) a withholding tax imposed on dividends, interest, royalties, or technical services fees payable to non-residents as a final tax on that income; and

(b) a tax imposed on the gross receipts derived by a non-resident person operating a ship or aircraft.

Regulation 7

7. Foreign tax credit

(1) This regulation shall apply for the purposes of sections 62 of the Act, which provide for the allowance of a foreign tax credit.

(2) Subject to sub-regulation (3), a resident person shall be allowed a foreign tax credit under section 62 only if the person provides the Chief Commissioner with the following documentation –

(a) when the foreign tax has been deducted at source, a declaration by the employer of the income that tax has been deducted and a certified copy of the receipt that the employer has received from the foreign tax authority for the deducted tax; or

(b) in any other case, the original or certified copy of the receipt that the person has received from the foreign tax authority for the tax paid.

(3) If a resident person is unable to provide the documentation referred to in sub-regulation (2)(a), the Chief Commissioner may accept such secondary evidence of the payment of the tax as the Chief Commissioner determines.

7.2.2.1
Explanation

This section provides for the foreign tax credit as the method of relief from international double taxation. It applies to all foreign-source income, other than foreign employment income exempt under section 61. 

The need for relief from international double taxation arises because resident taxpayers are liable for Tongan tax on worldwide income (section 11(2)(a)). The same income is likely to also be taxed in the foreign country of source and, therefore, subject to double taxation. In this situation, it is usual for the residence country to provide relief and that is the purpose of the foreign tax credit. Broadly, under the foreign tax credit, a resident person can credit their foreign tax payments against the Tongan tax payable on foreign-source income. 

Subsection (2) provides for the allowance of the foreign tax credit. There are a number of conditions that must be satisfied before a taxpayer is entitled to a foreign tax credit, namely:  

(1) The taxpayer must be a “resident person”. This is defined in section 4(2). The foreign tax credit is allowed only to residents. This is because Tonga only taxes the worldwide income of residents. 

(2) The taxpayer must have derived “taxable foreign-source income”. This is defined in subsection (1) as foreign-source income included in gross income. There are two requirements for an amount to be taxable foreign-source income. First, the amount must be foreign-source income. Section 60(15) provides that an amount is foreign-source income to the extent to which it is not Tongan-source income. Section 60(1)(14) provide rules for determining whether income is Tongan-source income. Thus, any income derived that is not Tongan-source income is foreign-source income. No foreign tax credit is allowed in respect of Tongan-source income even if foreign tax has been paid on that income because the foreign country has a different source rule than that applicable in Tonga. Secondly, the foreign-source income must be included in gross income, i.e., it must be taxable in Tonga. Thus, no foreign tax credit is allowed for foreign tax paid in respect of exempt foreign income (such as employment income exempt under section 61). 

(3) The taxpayer must have paid foreign income tax in respect of the taxable foreign-source income. “Foreign income tax” is defined in subsection (1). The definition is an inclusive definition so that foreign income tax otherwise has its ordinary meaning. An income tax is a tax that is imposed on net income on a realisation basis. The definition expressly includes a withholding tax. This covers withholding taxes imposed on dividends, interest and royalties derived by non-residents. Such taxes are imposed on a gross (rather than net basis) but are considered to be income taxes because they are the international norm for taxing such income. The definition expressly excludes any penalty tax, additional tax, or late payment interest. A foreign tax credit can be claimed only when the foreign tax has been paid (not payable). If the foreign tax is paid after the Tongan tax is paid, the assessment for the fiscal year in which the foreign income was derived can be amended to allow for the credit. However, subsection (6) limits the claiming of the foreign tax credit to two years after the end of the fiscal year in which the foreign income was derived. If the foreign tax is paid after that time, the credit is lost. 

If these conditions are satisfied, subsection (1) provides that the resident taxpayer is entitled to a foreign tax credit equal to the lesser of the foreign income tax imposed on the foreign- source income or the Tongan income tax imposed on the same income. In other words, the amount of the foreign tax credit allowed is limited to the Tongan income tax payable on the foreign-source income. This is referred to as the foreign tax credit limit. It means that no foreign tax credit is allowed for foreign tax in excess of the Tongan tax on the foreign-source income. If the taxpayer has more than one type of tax credit, the foreign tax credit is applied in accordance with section 5(3). Subsection (8) makes it clear that an excess foreign tax credit is lost – it is not refunded, carried back or carried forward. 

As stated above, the foreign tax credit is limited to the Tongan tax payable in respect of the foreign income. Subsection (3) provides that this is computed by applying the taxpayer’s average rate of Tongan income tax applicable for the fiscal year to the taxpayer’s net foreign-source income for that year. Subsection (1) defines the average rate of Tongan income tax as the percentage that the income tax payable by the taxpayer (before the foreign tax credit) is of the chargeable income of the taxpayer. Thus, the average rate of Tongan income tax is based on the normal income tax imposed under section 5 and not the minimum income tax. The average rate for companies is 20%. Resident individuals are subject to a progressive income tax rate scale, with rates ranging from 0% on the first $5,000 to 20% on income exceeding $20,000 (First Schedule, paragraph 1). The other component of the credit limit computation is net foreign-source income. This is defined in subsection (1) as the total taxable foreign-source income reduced by deductions allocated to that income. Deductions that relate exclusively to the derivation of taxable foreign-source income are allocated to that income. Other deductions are apportioned to the taxable foreign-source income in accordance with the principles in section 51. 

7.2.2.2
Example 

Taxpayer, a resident individual, provides consultancy services. Taxpayer has gross business income for a fiscal year of 120,000 pa’anga and allowable deductions of 20,000 pa’anga. Consequently, Taxpayer has a chargeable income for the year of 100,000 pa’anga. Included in taxpayer’s gross business income is 22,000 pa’anga for services performed in Foreign Country and 2,000 pa’anga in deductible expenditures related to that income. Taxpayer has paid 4,000 pa’anga foreign tax. The issue is how much of the 4, 000 pa’anga is creditable. The credit limit is the Tongan income tax payable on the foreign income. The Tongan income tax payable is the average rate of Tongan tax applied against the net foreign-source income. The average rate of Tongan tax based on the rates in paragraph 1 of the First Schedule is 17.5% (17,500/100,000). The net foreign-source income is 20,000 pa’anga (22,000 – 2,000). Thus, the credit limit is 3,500 pa’anga (17.5% x 20,000). This means that only 3,500 pa’anga of the foreign tax paid is creditable. The excess is neither refunded, carried back nor carried forward. 

The credit limit is computed on a global basis (i.e., foreign income and foreign taxes are aggregated across countries). However, subsection (4) provides that the credit limit is computed separately for foreign-source business income and other foreign-source income. For the purposes of computing the foreign tax credit limit, subsection (5) provides that deductions are to be apportioned between foreign-source business income and other foreign source income in accordance with the principles of section 51. The purpose of separating business and other income is to prevent arrangements for the shifting of passive income to lowly taxed countries so as to average down high rates of foreign tax on business income so as to limit excess credits. 

7.2.2.3 Explanation

. 


Regulation 6 Income Tax Regulations 2008
Foreign Income Tax

This Regulation applies for the purposes of sections 61 and 62 of the Act, which provide relief from international double taxation. Section 61 of the Act exempts from tax any foreign-source employment income derived by a resident individual if the individual has paid foreign tax in respect of the income. Section 62 of the Act provides for foreign tax credit relief in relation to any other foreign income derived by a resident taxpayer if the taxpayer has paid foreign income tax in respect of income. In both cases, therefore, relief is available only in respect of “foreign income tax” paid by a resident taxpayer. “Foreign income tax” is defined inclusively in section 62(1) to include a withholding tax, but does not include any penalty, additional tax or late payment interest. The purpose of this Regulation is to further elaborate the meaning of foreign income tax for the purposes of sections 61 and 62 of the Act.

Sub-regulation (3) provides that a levy is a foreign income tax if the following conditions are satisfied –

(1) 
The levy is imposed by a foreign country.

(2)
The levy is a tax. Sub-regulation (4) provides that a levy is a tax if it requires a compulsory payment pursuant to the authority of the foreign country to impose taxes usually provided for under the country’s constitution. Sub-regulation (4) provides that a penalty, fine, interest, or similar obligation is not a tax. Further, sub-regulation (5) provides that a foreign levy is not treated as a tax to the extent to which a person subject to the levy receives or is entitled to receive, directly or indirectly, a specific economic benefit from the foreign country in exchange for payment pursuant to the levy. “Specific economic benefit” is defined in sub-regulation (1) to mean an economic benefit that is not available on substantially the same terms to all persons paying the ordinary income tax or, if there is no general income tax, the benefit is not available to the population generally. “Economic benefit” is also defined in sub-regulation (2). In broad terms, the following are excluded from being classified as a tax – user charges (such as a road tolls and fees for Government provided services) and a right to take natural resources.

(3)
The tax must be substantially equivalent to the income tax imposed under the Act (i.e., the tax must be substantially equivalent to the Tongan income tax). This means that the tax base must be net income (i.e., gross income less expenses incurred in deriving the income). Sub-regulation Consequently, foreign consumption taxes (such as VAT, GST, sales tax, services tax, bed tax, or hotel tax) do not qualify as a foreign income tax. Generally, a tax on gross revenue (such as a turnover tax) will not qualify as a foreign income tax. However, sub-regulation (7) provides that non-resident withholding tax imposed on the gross amount of dividends, interest, royalties and technical services fees qualify as a foreign income tax. It is also provided in sub-regulation (7) that a tax imposed on the gross receipts of a non-resident operating a ship or aircraft is a foreign income tax. These exceptions for gross taxes are made because Tonga imposes similar taxes under its income tax. 


Regulation 7 Income Tax Regulations 2008
Foreign Tax Credit

This Regulation provides for the documentary proof of payment of foreign income tax required for the claiming of a foreign tax credit. The effect of the Regulation is that a foreign tax credit is allowed under section 62 only when the taxpayer has the requisite documentary proof of payment of the foreign income tax
7.2.2.3
Comparison to Cap: 68 

This is an expanded version of section 37 of Cap: 68. 

7.2.3
Section 63. Foreign losses 

63 Foreign losses

(1) In this section,

“foreign business loss”, for a fiscal year, is the excess of deductions allowed to the person in deriving taxable foreign-source business income for the year over the amount of that foreign-source business income;

“taxable foreign-source business income”, in relation to a resident person, means foreign-source business income included in the gross income of the person; and

“taxable foreign-source non-business income”, in relation to a resident person, means foreign-source income (other than foreign-source business income) included in the gross income of the person.

(2) Any amount that a resident person is allowed as a deduction under this Act in deriving taxable foreign-source business income shall be deductible only against that income.

(3) If a resident person has a foreign business loss for a fiscal year, the amount of the loss shall be carried forward to the following fiscal year and allowed as a deduction against the person’s foreign-source business income derived in that following year.

(4) If a foreign business loss is not wholly deducted in a fiscal year under subsection (3), the  undeducted amount shall be carried forward to the next following fiscal year and applied as specified in subsection (3) in that year, and so on until the loss is fully deducted.

(5) Any amount that a resident person is allowed as a deduction under this Act in deriving taxable foreign-source non-business income shall be deductible only against that income.

(6) If the total amount of deductions referred to in subsection (5) for a fiscal year exceeds the person’s taxable foreign-source non-business income for the year, the amount of the excess shall not be carried forward to the following fiscal year.

7.2.3.1 Explanation

This section provides a quarantining rule for foreign losses, which prevents resident taxpayers from deducting foreign expenditure against Tongan-source income. The quarantining rule applies separately to taxable foreign-source business income and taxable foreign-source non business income. 

Subsection (2) provides that deductions allowed under the Act relating to the derivation of taxable foreign-source business income are deductible only against that income. “Taxable 

foreign-source business income” is defined in subsection (1) to mean business income (see section 12) derived from foreign sources (see section 60(2)-(5), (14) and (15)) that is included in gross income. Subsections (3) and (4) provide for indefinite carry forward of any excess deductions relating to taxable foreign-source business income. 

Subsection (5) provides that deductions allowed under the Act relating to the derivation of other taxable foreign–source income are deductible only against that income. Subsection (6) provides that, in this case, there is no carry forward of any excess deductions. 

7.2.3.2
Comparison to Cap: 68 

This is a new section. 

7.3
Division 3 – Taxation of Non-resident Persons 

7.3.1
Section 64. Taxation of Non-residents with Tongan permanent establishments 

DIVISION 3 - TAXATION OF NON-RESIDENT PERSONS

64 Taxation of non-residents with Tongan permanent establishments

(1) Subject to this section, this Act applies to a non-resident person with a permanent establishment in Tonga on the basis that the permanent establishment is a separate person engaged in the same or similar activities under the same or similar conditions and dealing independently with that non-resident person.

(2) The gross income of a permanent establishment in Tonga of a nonresident person for a fiscal year is the total Tongan-source income of the person for the year as determined under section 60.

(3) Subject to subsection (4), no deduction is allowed for amounts paid or payable by the permanent establishment to its head office or to another permanent establishment of the non-resident person as —

(a) royalties, fees, or other similar payments for the use of any tangible or intangible asset;

(b) compensation for any services, including management services, performed for the permanent establishment; or

(c) interest on moneys lent to the permanent establishment, except in connection with a banking business.
(4) Nothing in subsection (3) prevents a deduction for an amount paid or payable by a permanent establishment as a reimbursement of actual expenditures incurred by the non-resident person to third parties if the reimbursement is otherwise deductible under

7.3.1.1 Explanation

This section provides for the taxation of a non-resident person who has a Tongan permanent establishment. Section 11(2)(b) provides that the gross income of a non-resident person includes only Tongan-source income. In broad terms, section 60 provides that business income derived by a non-resident is sourced in Tonga if it is attributable to business activities of the non-resident conducted through a permanent establishment in Tonga. “Permanent establishment” is defined in section 2. 

Subsection (1) provides that income is to be allocated to the permanent establishment on the assumption that it is a separate person dealing wholly independently with the non-resident person of which it is a permanent establishment. Thus, while a permanent establishment is not legally a separate person, it is treated as such for the purposes of allocating income to its operations. This means that the pricing of internal transfers of goods between, say, head office and the Tongan permanent establishment, must be based on arm’s length principles. This is consistent with international norms, particularly the treatment under tax treaties. 


7.3.1.2
.Example 

Traders Pty Ltd, a company incorporated in Australia, has a branch in Tonga. Goods are manufactured by Traders at its head office in Sydney and shipped to the Tongan branch for sale. Suppose that the manufactured cost of the goods is $7.50; the transfer price to the Tongan branch is $10.00; the equivalent wholesale price to unrelated persons at the factory door in Australia is $10.00; the sales price in Tonga is $13.00; transportation costs to Tonga are $0.50; and advertising costs in Tonga are $0.50. Traders makes $5 profit on the sale of each item manufactured in Australia and sold in Tonga. 

Section 64(1) requires that the profit be allocated on the basis that the head office and branch are separate entities. The arm’s length price for the transfer of the goods from head office to the Tongan branch is $10 (based on the wholsesale price at the factory door in Australia). Thus, the profit allocated to head office is $2.50 ($10-7.50). The profit allocated to the Tongan branch is $2.50 ($13 – ($10 + $0.50). 

Subsection (1) treats the permanent establishment as if it were an independent entity separate from the non-resident of which it is legally part. 

Subsection (2) then explains that the gross income of the permanent establishment is the total Tongan-source income of the non-resident that owns the permanent establishment. In other words, Tongan-source income derived directly by the owner of a permanent establishment will be treated as income of the permanent establishment for the purposes of the Act. Tongan-source income will also include any income from the sale of goods or merchandise, or from other business activities of the same or similar kind to that derived through the permanent establishment. 

Subsection (3) sets out the general rule that no deduction is allowed for amounts paid or payable by the permanent establishment to its head office or to another permanent establishment of the non-resident person who owns the permanent establishment. This applies to royalties and similar payments for the use of assets; services (including management services); and interest. This is intended to prevent the shifting of profits from Tonga through purely internally generated charges. The prohibition on deductions for internal interest charges does not apply to banks. Inter-branch loan transactions are a normal feature of international banking business. The arm’s length principle in subsection (1) applies tointerest charged between separate parts of the same bank. 

Subsection (4) provides that the restriction in subsection (3) does not apply to amounts paid or payable by the permanent establishment to the non-resident (the head office in most cases or another permanent establishment) if this amount is a reimbursement of actual expenditures incurred by the non-resident person to third parties and the reimbursement is otherwise deductible under the Act. This means there must be a direct connection between the amount paid by the non-resident owner and the business of or derivation of gross income by the permanent establishment. 


7.3.1.3
Comparison to Cap: 68 


This is a new section. 

7.4.1 Section 65 Foreign-source income of non-resident persons

65 Foreign-source income of non-resident persons

The foreign-source income of a non-resident person shall be exempt income.


7.4.1.1

Explanation

This section provides that the foreign-source income of a non-resident person is exempt income. “Non-resident person” is defined in section 4(2) and “foreign source income” is defined in section 60(15). While foreign source income of a non-resident is not included in gross income as a result of section 11(2)(b), the importance of the section is in treating the income as exempt income. This is relevant, for example, to the minimum income tax imposed under section 68 on turnover as the definition of “turnover” in section 2 excludes exempt income. 


7.4.1.2
Comparison to Cap: 68 


This section corresponds to section 17(3) of Cap 68. 

8 PART 7 – Anti-Avoidance 

8.1
Section 66. Transactions between associates

PART 7 - ANTI-AVOIDANCE


66 Transactions between associates

(1) The Chief Commissioner may, in respect of any transaction between persons who are associates, 
distribute, apportion, or allocate income, deductions, or tax credits between the persons as is necessary to reflect the income that the persons would have realised in an arm’s length transaction.

(2) In making any adjustment under subsection (1), the Chief Commissioner may determine the geographic source of income and the nature of any income, payment, or loss as revenue, capital, or otherwise.


Regulation 8 Income Tax Regulations2008

8. Arm’s length standard

(1) In determining the income of a person from a transaction with an associate, the standard to be applied by the Chief Commissioner shall apply the arm’s length standard.

(2) A controlled transaction meets the arm’s length standard if the result of the transaction is consistent with the arm’s length result.

(3) Subject to sub-regulation (6), the following methods shall apply for the purposes of determining an arm’s length result -



(a) the comparable uncontrolled price method;



(b) the resale price method;



(c) the cost plus method; or



(d) the profit split method.

(4) The method in sub-regulation (3)(d) shall apply only if the methods in sub-regulation (3)(a), (b) and (c) cannot be reliably applied.

(5) As between paragraphs (a), (b), and (c) of sub-regulation (3), the method that, having regard to all the facts and circumstances, provides the most reliable measure of the arm’s length result shall be applied.

(6) If the arm’s length result cannot be reliably determined under one of the methods in sub-
regulation (3), the Chief Commissioner may use any method, including a profit-based method, to 
determine the arm’s length result provided it is consistent with the arm’s length standard.

9. Comparable uncontrolled price method

The comparable uncontrolled price method determines whether the amount charged in a controlled transaction gives rise to an arm’s length result by reference to the amount charged in a comparable uncontrolled transaction.

10. Resale price method

(1) The resale price method determines whether the amount charged in a controlled transaction gives rise to an arm’s length result by reference to the resale gross margin realised in a comparable uncontrolled transaction.

(2) The following steps shall apply in determining the arm’s length result under the resale price method -



(a) determine the resale price;

(b) from the resale gross margin representing the amount that covers the person’s selling 
and other operating expenses and, in light of the functions performed taking into account assets used and risks assumed, make an appropriate profit; then

(c) from that amount is subtracted any other costs associated with the purchase of the 
product, such as customs duty; and



(d) the amount remaining is the arm’s length result.

(3) The resale gross margin of a person in a controlled transaction may be determined by reference to

(a) the resale gross margin that the person earns on products purchased and sold in a comparable uncontrolled transaction; or

(b) the resale gross margin that an independent person earns in a comparable uncontrolled transaction.

11. Cost plus method

(1) The cost plus method determines whether the amount charged in a controlled transaction gives rise to an arm’s length result by reference to the cost plus mark up realised in a comparable uncontrolled transaction.

(2) The following steps shall apply in determining the arm’s length result under the cost plus method -

(a) determine the costs incurred by the person in a controlled transaction; then

(b) to this amount is added a mark up (referred to as the “cost plus mark up”) to make an appropriate profit in light of the functions performed and market conditions; and



(c) the resulting amount is the arm’s length result.

(3) The cost plus mark up of a person in a controlled transaction may be determined by reference to:

(a) the cost plus mark up that the person earns in a comparable uncontrolled transaction; or

(b) the cost plus mark up that an independent person earns in comparable uncontrolled transaction.

12. Profit split method

(1) The profit split method may be applied if transactions are so interrelated that the arm’s length result cannot be determined on a separate basis.

(2) The profit split method determines the arm’s length result on the basis that the associates form a partnership and agree to divide profits in the manner that independent persons would have agreed on the basis that they are dealing with each other at arm’s length.

(3) The Chief Commissioner may determine the division of profits on the basis of a contribution analysis, a residual analysis, or on any other basis as appropriate having regard to all the facts and circumstances.

(4) Under contribution analysis, the total profits from controlled transactions shall be divided on the basis of the relative value of the functions performed by each person participating in the controlled transactions.

(5) Under residual analysis, the total profits from controlled transactions shall be divided as follows:

(a) each person is allocated sufficient profit to provide the person with a basic return appropriate for the type of transactions in which the person is engaged; and

(b) any residual profit remaining after the allocation in paragraph (a) is allocated on the basis of division between independent persons determined having regard to all the facts and circumstances.

(6) For the purposes of sub-regulation (5)(a), the basic return is determined by reference to market returns achieved for similar types of transactions by independent persons.


8.1.1
Explanation

This section provides for transfer pricing rules. The effect of the section is that transactions between associates (see section 2 definition) must be based on arm’s length principles. If they are not, the Chief Commissioner has power to allocate, income, deductions and tax credits so as to reflect the outcome that would have been achieved in an arm’s length transaction (i.e., a transaction between independent persons). 

Non-residents commonly use transfer pricing as a means of reducing Tongan-source income. For example, a non-resident parent company may supply goods or services to a Tongan subsidiary for a price that is greater than the arm’s length price so as to reduce the chargeable income of the Tongan subsidiary. 

Where a transfer pricing adjustment occurs under subsection (1), subsection (2) authorises the Chief Commissioner to determine the geographic source of income, and the nature of income, payments, or losses as having a revenue nature or a capital nature or other nature such as a personal nature. 

Detailed provisions for determining arm’s length prices will be provided for in the regulations (subsection (3)). See Regulation 8 above. 


8.
Arm’s length standard

This regulation sets out the application of Part V of the Regulations. It applies for the purposes of section 66 of the Act, which empowers the Chief Commissioner to make adjustments to the pricing in transactions between associates if the actual pricing is not in accordance with the arm’s length principle. 

This Regulation provides definitions of terms used in Part V of the Regulations. 

Sub-regulation (2) provides that the Chief Commissioner may be guided by international standards, case law and guidelines issued by international organisations concerned with taxation. The Regulations follow international norms in the specification of the methods for making adjustments to the pricing used in transactions between associates. In particular, the Regulations follow closely the Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations prepared by the Organisation for Economic Cooperation and Development (“OECD”). Sub-regulation (2) is intended to allow the Chief Commissioner to have regard to these Guidelines in the determination of arm’s length pricing. 

This Regulation sets out the basic principles for arm’s length pricing. 

Sub-regulation (1) provides that the standard to be applied by the Chief Commissioner in determining income derived in a transaction between associates is the arm’s length standard, i.e., by reference to independent persons dealing with each other at arm’s length. By virtue of regulation 2(2), “associate” has the meaning in section 2 of the Act. “Transaction” is defined in regulation 9(1) and is intended to have a broad meaning. The main examples of transactions are the sale of goods and performance of services, but the definition also includes an assignment, lease, licence, loan, contribution or right to use property. It would cover, for example, a licence to use industrial or intellectual property rights.

Sub-regulation (2) provides that a controlled transaction (i.e., a transaction between associates) meets the arm’s length standard if the outcome of the transaction is consistent with the “arm’s length result”. This is the outcome that would have been realised if uncontrolled persons (i.e., persons who are not associates) had engaged in the same transaction under the same conditions. In broad terms, this is the outcome that would have occurred if the parties to the transaction were unrelated parties acting wholly independently. 

Sub-regulation (3) sets out the methods that may be applied for the purposes of determining the arm’s length result under a controlled transaction. These are the comparable uncontrolled price method, the resale price method, the cost plus method and the profit split method. These methods are explained in regulations 11-14.

Sub-regulations (4) and (5) set out the order in which the methods are to be applied. Sub-regulation (4) provides that the profit split method applies only if the other methods cannot be reliably applied. Sub-regulation (5) provides that, as regards the comparable uncontrolled price, resale price and cost plus methods, the method that provides the most reliable measure of the arm’s length result is to be applied. Ordinarily, if the comparable uncontrolled price method can be applied, it would be expected that it would provide the most reliable measure of the arm’s length result, but each case will depend on its particular circumstances.

Sub-regulation (6) gives the Chief Commissioner a broad discretion to determine the arm’s length price in circumstances when none of the methods can be reliably applied. The overriding requirement, though, is that whatever method is used the outcome must be consistent with the arm’s length standard (i.e., the outcome must be consistent with the outcome in a transaction between unrelated parties acting wholly independently). This would allow the Chief Commissioner to use profit-based methodologies, such as the transactional net margin method approved by the OECD under the Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations. 

9.
Comparable Uncontrolled Price Method

This Regulation elaborates the comparable uncontrolled price method. 

Sub-regulation (1) provides that the comparable uncontrolled price method determines whether the amount charged in a transaction between associates gives rise to an arm’s length result by reference to the amount charged in a comparable uncontrolled transaction. The critical requirement is that the uncontrolled transaction must be comparable to the controlled transaction. By virtue of the definition of “comparable uncontrolled transaction” in regulation 9(1), this occurs –

(1)
if none of the differences between the two transactions would materially affect the price in the open market; or

(2)
if the differences between the two transactions materially affect the open market price, but reasonably accurate adjustments can be made to eliminate the affects of the differences. 

Sub-regulation (2) provides that, if the amount charged by a person in a controlled transaction is equivalent to the amount charged in a comparable uncontrolled transaction, the amount charged by the person is the arm’s length result. 

Example

X Pty Ltd manufactures tables in Country A at a cost of $500 each. X sells the tables to related and unrelated distributors in foreign countries. It sells the tables to unrelated distributors for $750. It also sells the tables to a wholly owned subsidiary in Tonga. The transfer price charged to the subsidiary is $1,000. The subsidiary sells the tables to unrelated parties in the Tonga for $1,100. There is an overall profit of $600 on the manufacture of the tables by X and their sale to unelated persons by its Tongan subsidiary. Based on the pricing used by the parties, $500 of the profit is sourced in Country A and $100 is sourced in Tonga. 

In testing whether the price charged by X to its Tongan subsidiary gives rise to an arm’s length result, account should be taken of the sales to unrelated distributors in foreign countries. These sales would be comparable uncontrolled transactions. As the price charged in the controlled transaction ($1,000) is significantly higher than the price charged in the uncontrolled transaction ($750), the Chief Commissioner could adjust the transfer price for sales by X to its Tongan subsidiary so that it was equivalent to that charged in an uncontrolled transaction (i.e., $750). This would give rise to $250 profit in X and $350 profit in the subsidiary. 

If the sales to unrelated distributors did not include freight and delivery costs but the sales to the subsidiary did include those costs, there is a material difference between the controlled and uncontrolled transactions. However, the uncontrolled transaction would still be comparable because adjustments could be made to eliminate this difference.

While the comparable uncontrolled price method is the most direct and reliable method for determining the arm’s length result, it has become increasingly difficult to apply because of the development of unique goods and related party dealings. 

10.
Resale Price Method

This Regulation elaborates the resale price method. 

Sub-regulation (1) provides that the resale price method determines whether the amount charged in a controlled transaction gives rise to an arm’s length result by reference to the resale gross margin in a comparable uncontrolled transaction. 

Sub-regulation (2) provides for the computation of the arm’s length result under the resale price method. The main case when this method applies is if goods are supplied between related parties and the acquirer of the goods subsequently sells them to unrelated parties without adding any significant value. For example, goods may be manufactured by a parent company (“manufacturer”) and transferred to a wholly-owned subsidiary (“distributor”) that sells the goods to unrelated third parties. Following this example through as the basis for explaining the resale price method, the starting point is the price charged by the distributor to an unrelated party. This is an arm’s length price. Two amounts are subtracted from this amount. First, an arm’s length mark up (referred to as the “resale gross margin”) for the distributor. Sub-regulation (3) provides that this may be determined by the margin earned by the distributor in a comparable uncontrolled transaction or by unrelated persons in a comparable uncontrolled transaction. Secondly, any expenses incurred by the distributor in acquiring (such as shipping and customs duty) and selling the goods. Importantly, account is taken of the functions performed and risks accepted by the distributor in determining the resale gross margin. 

The amount remaining is the arm’s length result in the transaction between the manufacturer and distributor.

Example

Assume the same facts as in the example above except that no sales are made to unrelated distributors. Suppose that export distribution firms operating independently earn commission of 20% on the purchase and sale of tables similar to those sold by the Tongan subsidiary. Suppose, further, that the acquisition and selling expenses are $100. Thus, the resale price margin is $220 ($1,100 x 20%). The arm’s length result for the transaction between X and its Tongan subsidiary is $780 ($1,100 – ($220 + $100)). 

11.
Cost Plus Method 

This regulation elaborates the cost plus method. 

Sub-regulation (1) provides that the cost plus method determines whether the amount charged in a controlled transaction gives rise to an arm’s length result by reference to the cost plus mark up in a comparable uncontrolled transaction. 

Sub-regulation (2) provides for the computation of the arm’s length result under the cost plus method. The main case when this method applies is if goods are supplied between related parties and the acquirer of the goods in that transaction subsequently sells them to unrelated parties after adding significant value. For example, goods may be manufactured by a parent company (“manufacturer”) and transferred to a wholly-owned subsidiary (“distributor”), which affixes its brand name to the goods before selling to unrelated third parties. Following this example through as the basis for explaining the cost plus method, the starting point is the costs incurred by the manufacturer in acquiring its inputs. To this is added an appropriate mark up (referred to as the “cost plus mark up”) having regard to the functions performed and risks accepted by the manufacturer. The resulting amount is the arm’s length result.

Example

Assume the same facts as in the example in the commentary to regulation 11 but that the branding is affixed by the Tongan subsidiary. Suppose that the practice in similar industries is that the manufacturer makes a mark up of 35% of cost (this is the cost plus mark up). Thus, the arm’s length result is $675 (135% x $500).

12.
Profit Split Method
This Regulation elaborates the profit split method.

Sub-regulation (1) provides that it applies if transactions are so interrelated that it is not possible to determine the arm’s length result separately for each transaction. 

Sub-regulation (2) provides for the determination of the arm’s length result under the profit split method collectively. It involves treating the parties to the transactions as if they had formed a partnership and dividing profits according to the split that would be expected between independent partners.

Sub-regulation (3) provides that the arm’s length result may be determined on the basis of a contribution analysis, a residual analysis or on any other appropriate basis.

Sub-regulation (4) provides that profits are split under contribution analysis based on relative value of the functions performed by the parties to the transactions.

Sub-regulations (5) and (6) provide for the split of profits under residual analysis. This involves two steps. The first step involves working out a basic rate of return for each party involved in the transactions. This involves working out market returns based on similar transactions between independent persons. The second step involves allocating any residual profit based on the relative functions performed by the parties to the transactions.

8.1.2
Comparison to Cap: 68 


This section is similar to section 38(3) and (4) of Cap: 68. 

8.2.
Section 67. Tax avoidance schemes
67 Tax avoidance schemes

(1) In this section, “tax avoidance scheme” means any transaction if one of the main purposes of a person in entering into the transaction is the avoidance or reduction of any person’s liability to tax under this Act.

(2) For the purposes of determining the liability to tax under this Act of any person, the Chief Commissioner may —

(a) determine the character of a transaction or an element of a transaction that was entered into as 
part of a tax avoidance scheme;

(b) disregard a transaction that does not have substantial economic effect; or

(c) determine the character of a transaction if the form of the transaction does not reflect the substance.

8.2.1
Explanation

This section provides for a general anti-avoidance rule. It permits the Chief Commissioner to recharacterise a transaction or part of a transaction entered into as part of a tax avoidance scheme, to disregard a scheme with no substantial economic effect, or recharacterise a transaction whose form does not reflect the substance. A “tax avoidance scheme” is any transaction under which one of the main purposes of a person in entering into the transaction is the avoidance or reduction of the income tax liability of that person or any other person. 


8.2.2
Comparison to Cap: 68 


This section is similar in effect to section 38(3) or(5) of Cap: 68. 

9
PART 8 – INCOME TAX PROCEDURE 

9.1
Division I – Income Tax Returns 

9.1.1
Section 68 Furnishing of income tax returns

PART 8 - INCOME TAX PROCEDURE

DIVISION 1 - INCOME TAX RETURNS

68 Furnishing of income tax returns

(1) Subject to section 69, a taxpayer, other than a presumptive income taxpayer, shall lodge an income tax return for each fiscal year within two months after the end of the year.

(2) An income tax return shall be lodged in the form and manner prescribed in the Regulations.

(3) The Chief Commissioner may, by notice in writing, require a taxpayer or the taxpayer’s representative to lodge an income tax return by the date specified in the notice for a period of less than twelve months, if —



(a) the taxpayer has died;



(b) the taxpayer has become bankrupt or gone into liquidation;



(c) the taxpayer is about to leave Tonga permanently;

(d) the taxpayer is otherwise about to cease carrying on business in Tonga; or

(e) the Chief Commissioner otherwise considers it appropriate to require such a return to be lodged.


9.1.1.1
Explanation


This section provides for lodging of income tax returns. 

Subsection (1) obliges a taxpayer to lodge an income tax return for each fiscal year. The return must be lodged within two months after the end of the fiscal year. “Taxpayer” is defined in section 2 to mean a person liable for income tax under the Act. The following are taxpayers for the purposes of the Act – a person liable for income tax on chargeable income under section 5; a non-resident liable for income tax under section 6 or 7; Of these persons, only those liable for income tax under section 5 (other where the only income derived by the person is employment income (see section 70(a)).

Separate reporting rules apply to non-resident taxpayers liable under sections 6 or 7 to the exclusion of section 69 (see section 70(b)), 

Income tax returns are to be lodged by reference to the “fiscal year”. This is defined in section 2. For companies, the fiscal year is the period of twelve months ending on the annual balance date of the company’s accounts. “Company” is defined in section 2 and includes a partnership. For other taxpayers (individuals and trustees), the fiscal year is the period July 1- June 30. For example, an individual taxpayer must lodge their return for a fiscal year by August 31 following the end of the year. 

Subsection (2) provides that an income tax return must be in the form and lodged in the manner prescribed in the regulations. 

Ordinarily, an income tax return is for the fiscal year (i.e., a twelve month period). However, subsection (3) empowers the Chief Commissioner to require a taxpayer or the taxpayer’s representative to lodge an income tax return for a shorter period. This power may be exercised if the taxpayer has died, become bankrupt or gone into liquidation, is about to leave Tonga permanently, or has otherwise about to cease to carry on business in Tonga. Additionally, the Chief Commissioner may exercise this power in any other circumstances in which the Chief Commissioner considers it appropriate to do so. The Chief Commissioner must give the taxpayer a notice in writing of a requirement to lodge a return under this subsection. The notice will set out the period to which the return relates. 

9.1.1.2
Comparison to Cap: 68 


This section is a modified version of section 39 of Cap: 68. 

9. Section 69. Income tax return not required


69 Income tax return not required

A taxpayer shall not be required to lodge an income tax return under section 68 for a fiscal year if the only income derived by the taxpayer during the year is —



(a) employment income from which tax has been withheld under section 76;



(b) interest income from which tax has been withheld under section 77;



(c) employment and interest income referred to in paragraphs (a) and (b); or



(d) income to which section 6 or 7 applies.


9.2.1.1
Explanation 


This section identifies two classes of case where a taxpayer is not obliged to lodge an 
annual income tax return under section 68. 

First, a taxpayer whose only income for a fiscal year is employment income from which income tax has been withheld under section 76 is not obliged to lodged an annual income 
tax return for that year. For these taxpayers, the tax withheld from the employment income is a final tax on the income. 

Secondly, a non-resident whose only income is interest, royalties, technical services fees, dividends or insurance premiums to which section 6 applies is not obliged to lodge an annual income tax return. The reporting obligations for such income are imposed on the 
person paying the income to the non-resident (see section 87). Similarly, a non-resident whose only income is shipping or aircraft income to which section 7 applies is not obliged to lodge an annual income tax return. Separate reporting obligations apply to this income under section 74 (shipping income) or 75 (aircraft income). 

9.2.1.2
Comparison to Cap: 68 

This is a new section. Section 62 of Cap: 68 required every employee to furnish a final return and certificates provided by the employer showing tax deducted. The Act shifts the onus for correct payment of income tax on employment income from the employee to the
employer to simplify administration and reduce costs for employees and the tax administration. 

9.2
Division 2 – Income Tax Assessments 

9.2.1
Section 70. Income tax assessments 

70 Income Tax assessments

(1) If a taxpayer lodges an income tax return under section 68 for a fiscal year, the Chief Commissioner shall be treated as having made an assessment of the taxpayer’s chargeable income and income tax payable thereon, or business loss for the year equal to those respective amounts as specified in the return.

(2) An income tax return lodged under section 68 shall be treated for all purposes of the Act and the Revenue Services Administration Act 2002 as a notice of the assessment served on the taxpayer by the Chief Commissioner on the day the return was lodged by the taxpayer.
(3) If a taxpayer fails to lodge an income tax return under section 68 for a fiscal year, the Chief Commissioner may, based on any available information and according to the Chief Commissioner’s best judgement, make an assessment of the taxpayer’s chargeable income and income tax payable thereon, or business loss, for the year.

(4) As soon as possible after making an assessment under subsection (3), the Chief Commissioner shall serve the taxpayer with a notice of the assessment stating —


(a) the amount of chargeable income or business loss of the taxpayer;


(b) the amount of any income tax and minimum income tax, if any, due;


(c) the amount of tax paid, if any;


(d) the amount of any penalty and interest payable in respect of the tax due; and


(e) the time, place, and manner of objecting to the assessment.



9.2.1.1
Explanation

This section provides for self-assessment. 

Subsection (1) provides that when a taxpayer has lodged an income tax return under section 68, the Chief Commissioner is treated as having made an assessment of the taxpayer’s chargeable income and income tax payable thereon being the amounts of chargeable income and income tax specified by the taxpayer in their return. If the taxpayer has a business loss for as fiscal year, the Chief Commissioner is treated as having made an assessment of that loss in that amount specified by the taxpayer in their return. 

Subsection (2) provides that the Chief Commissioner is treated as having served a notice of assessment on the taxpayer on the day the return was lodged by the taxpayer. This is relevant, for example, for the running of time for the making of amendments to the self-assessment under section 71. 

Where the taxpayer has failed to lodge an income tax return for a fiscal year by the due date, subsection (3) empowers the Chief Commissioner to make an assessment of the taxpayer’s chargeable income and tax payable thereon, or the taxpayer’s business loss, as the case may be.  An assessment under subsection (2) is to be based on any available information (such as third party sources of information) and be made according to the Chief Commissioner’s best judgement. 

The Chief Commissioner is obliged to serve the taxpayer with notice of an assessment under subsection (2) as soon as possible after making the assessment. The notice must contain the particulars set out in the subsection. 


9.2.1.2
Comparison to Cap: 68 

Section 41 of Cap; 68 provides for the making of assessments by the Chief Commissioner. The Act provides for self assessment. 

9.2.2
Section 71. Amendment of assessments


71 Amendment of assessments

(1) Subject to this section, the Chief Commissioner may amend an assessment made or treated as made under section 70 by making such alterations or additions to the assessment as the Chief Commissioner considers necessary to ensure that a taxpayer is liable for the correct amount of income tax for the fiscal year to which the assessment relates.

(2) The amendment of an assessment under subsection (1) may be made —

(a) in the case of fraud or wilful neglect by or on behalf of the taxpayer, at any time; or

(b) in any other case, within five years of the date the Chief Commissioner served or is treated as having served notice of the assessment on the taxpayer.

(3) The Chief Commissioner may require a taxpayer to lodge a revised return in accordance
with section 3(2) of the Revenue Services Administration Act 2002.

(4) A notice under section 3(2) of the Revenue Services Administration Act 2002 requiring a taxpayer to lodge a revised return may be made —

(a) in the case of fraud or wilful neglect by or on behalf of the taxpayer, at any time; 
or

(b) in any other case, within five years from the date the taxpayer lodged the return.

(5) A taxpayer may, on the taxpayer’s own motion, amend an assessment treated as made under section 70(1) by lodging a revised income tax return within five years of the date the original return was lodged.

(6) If a taxpayer lodges a revised return in accordance with subsection (3) or (5), the Chief Commissioner shall be treated as having made an amended assessment of the taxpayer’s chargeable income and tax payable thereon, or business loss, as set out in the revised return.

(7) The taxpayer’s revised return shall be treated for all purposes of this Act and the Revenue Services Administration Act 2002 as notice of the amended assessment served on the taxpayer by the Chief Commissioner on the day the revised return was lodged by the taxpayer.

(8) If a notice of assessment (hereinafter referred to as the “original assessment”) has been amended under subsection (1) or (6), the Chief Commissioner may further amend the original assessment within the later of —

(a) five years after the Chief Commissioner has served or is treated as having served notice of the original assessment on the taxpayer; or

(b) one year after the Chief Commissioner has served or is treated as having served notice of the amended assessment on the taxpayer.

(9) As soon as possible after making an amended assessment under this section, the Chief Commissioner shall serve the taxpayer with notice of the amended assessment stating —



(a) the amended chargeable income or business loss of the taxpayer;



(b) the amended amount of income tax or minimum income tax due;



(c) the amount of income tax paid, if any;

(d) the amount of any penalty and interest payable in respect of the income tax due; and



(e) the time, place, and manner of objecting to the amended assessment.

(10) An amended income tax assessment shall be treated in all respects as an income tax assessment for the purposes of this Act and the Revenue Services Administration Act 2002, other than subsection (1).


9.2.2.1
Explanation

This section provides for the amendment of assessments. A self-assessment may be amended by either the Chief Commissioner or the taxpayer. An assessment raised by the Chief Commissioner under section 70 may be amended only by the Chief Commissioner. 

Subsection (1) provides the Chief Commissioner with a general power to amend an assessment to ensure that a taxpayer is liable for the correct amount of income tax for the fiscal year to which the assessment relates. The Chief Commissioner may amend the assessment by making such alterations or additions to the assessment as the Chief Commissioner considers necessary to correct the assessment. The Chief Commissioner may amend a self-assessment under section 70(1) or an assessment raised by the Chief Commissioner under section 70(3). 

Subsection (2) provides that the Chief Commissioner may amend an assessment at any time in the case of fraud or wilful neglect by the taxpayer or the taxpayer’s representative. The terms “fraud” and “wilful neglect” are intended to have their general law meanings. This would cover, for example, a deliberate understatement in an income tax return of the amount of income derived or a deliberate overstatement in a return of deductions allowed. It would also cover a person who recklessly fails to check the accuracy of the amount of income declared or deductions claimed in an income tax return. The fraud or wilful neglect may be committed by the taxpayer or by a person acting on the taxpayer’s behalf (such as an accountant or other tax adviser). The time limit for amending assessments in all other cases is five years from the date the Chief Commissioner served or is treated as having served notice of the assessment on the taxpayer. 

As an alternative to amending an assessment under subsection (1), the Chief Commissioner may, under subsection (3), require a taxpayer to lodge a revised return in accordance with section 3(2) of the Revenue Services Administration Act 2002. Subsection (4) specifies the same time limits as applicable to an amendment of an assessment. Given that tax information is largely in the knowledge of the taxpayer, requiring the lodging of a revised return may be a preferable course of action in some cases than proceeding to amend an assessment. 

Subsection (5) provides taxpayers with the power to amend a self-assessment by lodging a revised return. A taxpayer cannot self-amend an assessment issued by the Chief Commissioner under section 70(2). Instead, a taxpayer dissatisfied with such an assessment can only challenge the assessment under the objection and appeal procedure in the Revenue Services Administration Act 2002. A revised return amending a self-assessment must be lodged within five of the date the original return was lodged. 

Subsection (6) provides that a revised return lodged under subsection (3) or (5) is treated as an amended assessment of the taxpayer’s chargeable income and tax payable thereon, or the taxpayer’s business loss, as set out in the revised return. Subsection (7) provides that the Chief Commissioner is treated as having served the taxpayer with notice of the amended assessment on the date the taxpayer lodged the revised return. 

Subsection (8) empowers the Chief Commissioner to further amend an amended assessment. Such amendment must be made within the later of five years from the date the Chief Commissioner is served or is treated as having served notice of the original assessment or within one year after the Chief Commissioner served or is treated as having served notice of the amended assessment. 

Where the Chief Commissioner has amended an assessment, subsection (9) obliges the Chief Commissioner to serve the taxpayer with notice of the amended assessment as soon as possible after amending the assessment. The notice must contain the particulars set out in the subsection. 

Subsection (10) provides that an amended assessment is to be treated as an assessment for all purposes of the Act and the Revenue Services Administration Act 2002. 


9.2.2.2
Comparison to Cap: 68 


Cap: 68 does not contain explicit assessment amendment provisions. 

9.3 Division 3 – Payment of Income Tax

9.3.1 Section 72. Due date for payment of income tax


DIVISION 3 - PAYMENT OF INCOME TAX


72 Due date for payment of income tax

Subject to this Act, the income tax payable by a taxpayer for a fiscal year shall be due by the due date for lodging the taxpayer’s income tax return for the year.


9.3.1.1
Explanation

This section provides that the income tax payable by a taxpayer for a fiscal year is due by the due date for lodging the taxpayer’s income tax return for the year. This is two months (extended to 4 months) after the end of the fiscal year. Thus, a taxpayer must pay the income tax due for a fiscal year by the due date for lodging the income tax return for that year. Penalty and interest relating to late payment run from this date. This is the case even for additional amounts payable under an amended assessment. 

The section is expressed to be “subject to this Act”. Different payment rules apply for some taxes imposed under the Act. The section 6 income tax on non-residents is collected through the withholding mechanism in section 79. The section 7 income tax on non-residents is collected in accordance with sections 73 and 74. 

9.3.1.2
Comparison to Cap: 68 

Section 72 has the same effect of subsection 41(1) of Cap: 68. 

9.3.2
Section 74. Collection of tax from non-resident ship owners or charterers 


73 Collection of tax from non-resident ship owners or charterers

(1) Subject to subsection (3), before the departure of a ship owned or chartered by a non-resident person from a port in Tonga —

(a) the master of the ship shall lodge with the Chief Commissioner a return showing the gross amount specified in section 7(2) in respect of the ship; and

(b) the Chief Commissioner shall determine the amount of income tax due under section 7 in respect of the ship and, as soon as possible, notify the master, in writing, of the amount due.

(2) The master of a ship shall be liable for the tax notified under subsection (1)(b) and the provisions of this Act and the Revenue Services Administration Act 2002 apply to such tax as if it were income tax due under an assessment.

(3) If the Chief Commissioner is satisfied that the master of a ship which is owned or chartered by a non-resident person is unable to lodge the return required under subsection (1) before the departure of the ship from Tonga, the Chief Commissioner may allow the return to be lodged within 30 days after departure of the ship provided that the master of the ship has made satisfactory arrangements for the payment of the tax due under section 7 in respect of the ship.

(4) The Commissioner shall not grant a port clearance for a ship owned or chartered by a non-resident person until satisfied that any tax due under section 7 in respect of the ship has been paid or that arrangements for its payment have been made to the satisfaction of the Chief Commissioner.

(5) This section does not relieve the owner or charterer of the ship who is a non-resident person from liability to pay any amount due under this section that is not paid by the master of the ship.


9.3.2.1
Explanation

This section provides a procedure for the collection of the section 7 income tax imposed on a non-resident person operating a ship departing from Tonga. The tax imposed under section is 3% of the gross amount derived for the carriage of passengers, livestock, mail, merchandise or goods embarked in Tonga. Section 7(4) provides that the section 7 income tax is the final tax liability of the non-resident owner or operator of the ship and the liability is discharged if tax is paid in accordance with section 73. 

Subsection (1)(a) obliges the ship’s master to lodge a return showing the gross amount derived for the carriage of passengers, livestock, mail, merchandise, or goods embarked in Tonga. The return must be lodged before the departure of the ship from Tonga. Subsection (1)(b) obliges the Chief Commissioner to determine the amount of income tax due under section 7 in respect of the ship. The Chief Commissioner must notify the master of the ship, in writing, as soon as possible after determining the income tax liability. 

Subsection (2) provides that the master of the ship is liable for the amount specified in the notice served under subsection (1)(a). It is further provided that this amount is treated as income tax due under an assessment for all purposes of the Act and the Revenue Services Administration Act 2002. 

Subsection (3) provides the Chief Commissioner with a discretion to allow the return required under subsection (1)(a) to be lodged within thirty days after the ship has left Tonga. This power can be exercised only if the owner or charterer of the ship has made satisfactory arrangements for the payment of any tax due, such as providing security in accordance with section 75. 

Subsection (4) provides that the Commissioner of Revenue must not grant a port clearance for a ship owned or chartered by a non-resident person until the section 7 income tax has been paid or satisfactory arrangements for payment have been made. 

Subsection (5) provides that nothing in the section (particularly subsection (2)) relieves the non-resident owner or charterer from liability for the section 7 income tax if it is not paid by the master of the ship. 

9.3.2.2
Comparison to Cap: 68 

While Cap: 68 imposed tax on non-resident ship operators and paragraph 24(c) of Cap: 68 treated the master of a ship as agent of the shipping owner or charterer, the law did not contain specific collection rules comparable to section 73. 

9.3.3
Section 74.
Collection of tax from non-resident aircraft owners or charterers 

74 Collection of tax from non-resident aircraft owners or charterers

(1) An owner or charterer of an aircraft liable for tax under section 7 shall lodge a return with the Chief Commissioner for each calendar month within 28 days after end of each month.

(2) The return shall be in the prescribed form and lodged in the prescribed manner.

(3) Where a taxpayer lodges a return under subsection (1), the Chief Commissioner is treated as having made an assessment of the gross amount specified in section 7(2) for the month and the tax payable thereon, and to have served notice of the assessment on the day the return was lodged.

(4) The tax payable by the non-resident person under section 7 shall be collected monthly and shall be due on the due date for furnishing the return for each month.

(5) Sections 70(3) and (4), and 71 apply for the purposes of this section.

(6) If the tax referred to in subsection (4) is not paid within three months of the due date, the Chief Commissioner may issue to the Ministry of Civil Aviation a certificate specifying the name of the non-resident person and the amount of tax due, and the Ministry of Civil Aviation shall refuse clearance from any airport in Tonga to any aircraft owned or chartered by the person until the tax due has been paid.

9.3.3.1
Explanation 

This section provides a procedure for the collection of the section 7 income tax imposed on a non-resident person operating an aircraft departing from Tonga. The tax imposed under section is 3% of the gross amount derived for the carriage of passengers, livestock, mail, merchandise or goods embarked in Tonga. Section 7(4) provides that the section 7 income tax is the final tax liability of the non-resident owner or operator of the aircraft and the liability is discharged if tax is paid in accordance with section 75. 

The section provides for monthly assessments of the section 7 income tax payable by a non-resident owner or charterer. The self-assessment system applies for this purpose. Monthly assessments are justified as the liability is based on gross receipts and not net income. 

Subsection (1) obliges a non-resident owner or charterer of an aircraft to lodge monthly returns. The return must be lodged within 15 days after the end of the month. Subsection (2) provides that the return must be in the form and lodged in manner prescribed by regulations. 

Subsection (3) treats the return as an assessment of the section 7 income tax due by the non-resident owner or charterer of the aircraft. The Chief Commissioner is treated as having served notice of the assessment on the non-resident at the time the return is lodged.

Subsection (4) provides that the income tax payable by a non-resident owner or charterer of an aircraft for a month is due by the due date for lodging the taxpayer’s return for that month, i.e., 15 days after the end of the month. Penalty and interest relating to late payment run from this date. This is the case even for additional amounts payable under an amended assessment. 

Subsection (5) provides that sections 71(3) and (4), and 72 apply for the purposes of the section. This means that the Chief Commissioner can issue an assessment under section 71(3) in any case where the non-resident has failed to lodge a return by the due date. It also means that the Chief Commissioner can amend any assessment and the non-resident can self amend a self-assessment. 


Income Tax Regulations 2008 

Regulation 13 

13. Returns

(1) For the purposes of the Act a return under section 74 shall in accordance with Form 1 in the Schedule and a return under section 75 shall be in accordance with Form 2 in the Schedule.

(2) A return required to be given under sub-regulation 14 (1) shall be given in the manner prescribed in regulations 23 to 25 of the Revenue Services Administration Regulations 2003.

9.3.3.3 Income Tax Regulations Explanation

This Regulation provides for the procedural matters relating to the furnishing of returns of non-resident shipping and aircraft owners and charterers. The returns must be in the form prescribed in the Schedule Form 1 and Form 2 respectively and sub regulation (2) prescribes the manner in which they are to be given to the Chief Commissioner. 
9.3.3.4
Comparison to Cap: 68 

Section 74 is a new section. 

9.3.4
Section 75.
Security 

75 Security

The Chief Commissioner may, for the purposes of securing payment of any tax

that is or may become due under this Act, require a person to give security in

such amount and in such manner as the Chief Commissioner thinks fit.

9.3.4.1
Explanation

This section empowers the Chief Commissioner to require a taxpayer to provide security for tax due or that may become due under the Act. It applies for the purposes of all taxes imposed under the Act (i.e., normal income tax under section 5, non-resident taxes under sections 6 and 7.
9.3.4.2
Comparison to Cap: 68 

Section 26 of Cap: 68 provides that the Chief Commissioner may require security from non-residents. The Act extends this to all taxpayers. 

9.4
Division 4 – Withholding Tax 

9.4.1
Section 76.
Withholding of tax from employment income 

76 Withholding of tax from employment income

(1) An employer shall withhold tax from a payment of employment income to an employee as prescribed in the Regulations.

(2) The obligation of an employer to withhold tax under subsection (1) —

(a) shall not be reduced or extinguished because the employer has a right, or is otherwise obliged, to withhold any other amount from a payment of employment income; and

(b) shall apply notwithstanding any law that provides that the employment income of an employee is not to be reduced or subject to attachment.

Regulation 14 and 15 of the Income Tax Regulation 2008

14. Amount of tax to be withheld from employment income

(1) An employer required to withhold tax from a payment of employment income to an employee under section 76 of the Act shall withhold tax in accordance with this regulation.

(2) Subject to sub-regulation (5), if an employee has furnished the employer with an employee declaration, the amount of tax to be withheld by the employer from a payment of employment income to the employee for a payment period (referred to in this section as the

“current payment period”) shall be computed according to the following formula –

A-B

C

where –

A is the amount of tax payable computed by applying the rates approved by Order in Council to the annualised employment income of the employee computed in accordance with sub-regulation(3);

B is the amount of tax withheld from payments made to the employee in the previous payment periods in the fiscal year; and

C is the number of payment periods remaining in the fiscal year, including the current period.

(3) The annualised employment income of an employee for a fiscal year for the purposes of component A of the formula in sub-regulation (2)shall be computed in accordance with the following formula –

(D + E) x F/G

where –

D is the amount of employment income paid by the employer to the employee in the current payment period;

E is the amount of employment income paid by the employer to the employee in the previous payment periods in the fiscal year;

F is the number of payment periods in the fiscal year; and

G is the number of completed payment periods in the fiscal year, including the current period.

(4) An employer shall notify the Chief Commissioner, in writing –

(a) if the employer pays employment income to an employee on a basis other than monthly, fortnightly, or weekly; or

(b) if the payment period of an employee changes during the fiscal year.

(5) If an employer has notified the Chief Commissioner under sub-regulation (4), the Chief Commissioner shall advise the employer, by notice in writing, of the amount of tax to be withheld by the employer from the employment income paid by the employer to the employee and the employer shall withhold tax accordingly.

(6) If an employee has not furnished an employer with an employee declaration, the amount of tax to be withheld by the employer from a payment of employment income to the employee for any period is computed according to the following formula –

H x J

where –

H is the highest marginal rate specified in the rates of tax approved by His Majesty in Council by order; and

J is the amount of employment income paid to the employee.

(7) Notwithstanding sub-regulation (6), the Chief Commissioner may apply the lowest marginal tax rate on application in writing from an employee whose total employment income for the year is less than the highest marginal threshold.

15. Employee declaration

(1) Subject to sub-regulation (2), an employee may furnish an employee declaration to his employer.

(2) An employee shall not furnish an employee declaration to an employer while another employee declaration is in force, except as provided in sub-regulation (4)(a).

(3) An employee declaration shall be in Form 3 specified in the Schedule and signed by the employee.

(4) An employee declaration furnished under this regulation to an employer has effect from the start of the first payment period after it has been furnished and shall remain in force until –

(a) the employee furnishes the employer with a new employee declaration;

(b) the employee, by notice in writing to the employer, withdraws the declaration;

(c) the employee leaves the employment of the employer; or

(d) the Chief Commissioner determines by notice in a newspaper widely published in the Kingdom, or by notice in writing to the employer, that the declaration ceases to have effect.

(5) An employee shall furnish a new employee declaration if any of the circumstances relevant to the determination of the amount of tax to be withheld under regulation 14 change.

(6) A new employee declaration shall be furnished within seven days of the change occurring.

(7) An employer shall –

(a) furnish to the Chief Commissioner the original employee declaration; and

(b) maintain and keep a copy of the employee declaration for 5 years.

(8) An employee who furnishes an employee declaration to an employer contrary to this regulation commits an offence and shall be liable on conviction to a fine not exceeding $5,000.

9.4.1.1
Explanation

This section obliges employers to withhold tax from payments of employment income. The rate of withholding will be prescribed in regulations. 

Subsection (2) maintains an employer’s obligation to withhold tax even though the employer may be obliged to withhold other amounts from employment income payable to an employee. For example, a creditor of an employee may have obtained a garnishee order requiring the employer to withhold regularly an amount from the employee’s salary and forward it to the creditor to be credited against the amount owed to the creditor. The effect of subsection (2) is to require the employer to withhold tax on the entire salary, including the part that is withheld for the benefit of the creditor. The subsection also gives priority to the Act over other laws that may prevent attachment or withholding of employment income. Subsection (2) is necessary as the withholding tax will be a final tax on the employment income of many employees (see section 90). 

Regulation 14 of Income Tax Regulations 200

Amount of tax to be withheld from employment income

This Regulation provides for the calculation of the amount of tax to be withheld from a payment of employment income for the purposes of section 76 of the Act. The basis of the calculation differs depending on whether the employee has provided the employer with an employee declaration in respect of the employment. Under Regulation 18, if an employee has more than one employment, the employer can furnish an employee declaration to one employer only. Sub-regulations (2) – (5) apply if the employee has furnished the employer with an employee declaration and sub-regulation (6) applies if the employee has not furnished the employer with an employee declaration subject to sub regulation (7).

Sub-regulation (2) provides for the computation of the amount to be withheld by an employer from a payment of employment income when the employee has furnished the employer with an employee declaration. The computation differs depending on the payment period. Three specific payment periods are provided for: monthly; fortnightly; and weekly. A special rule applies when an employer pays employment income on some other basis (see below). Importantly, sub-regulation (2) provides for cumulative withholding to facilitate the operation of section 90 of the Act under which the tax withheld from employment income in the circumstances specified is a final tax on the income.

The operation of sub-regulations (2) is illustrated by the following example which is based on an employee paid monthly.

Example

Employee, a resident individual, is employed by Employer on an annual salary of 8,000 paid monthly. Employee’s monthly pay is $4,000. Employee has furnished Employer with an employee declaration. 

The amount of tax to be withheld from the payment of $4,000 for the month of July (the first month in the fiscal year) is calculated as follows –

(1)
The first step is to calculate Employee’s annualised employment income under sub-regulation (3). The following applies for the purposes of the calculation –

D
is $4,000, being the monthly salary for July;

E
is $0 (as July is the first month of the fiscal year); 

F
is 12, being the number of payment periods in the year; and

G
is 1, being the number of completed payment periods in the year including the current period.

Thus, Employee’s annualised employment income is -

($4,000 + 0) x 12/1 = $48,000

(2)
The second step is to calculate the amount of tax payable on Employee’s annualised employment income. This is calculated by applying rates specified in the Order of his Majesty in Council to $48,000. The total tax payable on Employee’s annualised employment income is $4,260. 

(3)
The third step is to calculate the amount of tax to be withheld from the monthly salary payment of $4,000. The following applies for the purposes of the calculation –

A
is $4,260, being the total tax payable on Employee’s annualised employment income of $48,000;

B
is $0 (as July is the first month of the fiscal year); and

C
is 12, being the number of months remaining in the year including the current month.

Thus, the amount of tax to be withheld by Employer from Employee’s July salary is -

($4,260 – 0)/12 = $355.

The calculation for the next month of the year of income (i.e., August) is as follows –

(1)
The first step is to calculate Employee’s annualised employment income under sub-regulation (3). The following applies for the purposes of the calculation –

D
is $4,000, being the monthly salary for August;

E
is $4,000, being the total salary already paid for the fiscal year; 

F
is 12, being the number of payment periods in the year; and

G
is 2, being the number of completed months in the year including the current month.

Thus, Employee’s annualised employment income is -  
($4,000 + 4,000) x 12/2 = $48,000

(2)
The second step is to calculate the amount of tax payable on Employee’s annualised employment income. This is calculated by applying rates specified in the Order of his Majesty in Council to $48,000. The total tax payable on Employee’s annualised employment income is $4,260.

(3)
The third step is to calculate the amount of tax to be withheld from the monthly salary payment of $4,000. The following applies for the purposes of the calculation –

A
is $4,260, being the total tax payable on an annualised employment income of $48,000;

B
is $355, being the total tax withheld from the employment income paid in July (see above); and

C
is 11, being the number of months remaining in the year of income including the current month.

Thus, the amount of tax to be withheld by employer from Employee’s August salary is -

($4,260 – 355)/11 = $355.

Assume that in June (the last month of the fiscal year) Employee is paid a bonus of an additional month’s salary (i.e. $4,000). Thus, Employee is paid $8,000 in employment income for June. The amount of tax to be withheld from the employment income paid to Employee in June is calculated as follows –

(1)
The first step is to calculate Employee’s annualised employment income under sub-regulation (3). The following applies for the purposes of the calculation –

D
is $8,000, being the employment income for June ($4,000 monthly salary plus $4,000 bonus);

E
is $44,000, being the total employment income paid for the previous months in the year of income ($4,000 x 11); and

F
is 12, being the number of payment periods in the year; and

G
is 12, being the number of completed months in the year of income including the current month.

Thus, Employee’s annualised employment income is -

($8,000 + 44,000) x 12/12 = $52,000

(2)
The second step is to calculate the amount of tax payable on Employee’s annualised employment income. This is calculated by applying rates specified in the Order of his Majesty in Council to $52,000. The total tax payable on Employee’s annualised employment income is $5,060.

(3)
The third step is to calculate the amount of tax to be withheld from the monthly payment of employment income of $8,000. The following applies for the purposes of the calculation –

A
is $5,060, being the total tax payable on an annualised employment income of $52,000;

B
is $3,095, being the total tax withheld from the employment income paid in the previous months of the year of income ($355 x 11); and

C
is 1, being the number of months remaining in the year of income including the current month.

Thus, the amount of tax to be withheld by employer from Employee’s June salary is -

($5060 – 3095)/1 = $1,965.

As stated above, sub-regulation (2) provides for the calculation of the amount of tax to be withheld from employment income when the income is paid monthly, fortnightly or weekly. If employment income is paid on some other basis, sub-regulation (4) obliges the employer to notify the Chief Commissioner in writing of the basis of payment. A similar obligation arises under sub-regulation (4) if an employer changes the payment period during the fiscal year of income (for example, the payment period is changed from monthly to fortnightly). If the Chief Commissioner has received notification under sub-regulation (4), the Chief Commissioner must then determine the basis of withholding and notify the employer in writing accordingly (sub-regulation (5)). 

Sub-regulation (6) applies when an employee has not furnished an employee declaration to an employer. This will most commonly occur if the employment is a secondary employment of the employee. If sub-regulation (6) applies, the employer is required to withhold at a rate equal to the highest marginal rate specified in the rates of tax in the order of His Majesty in Council. For example, if the employment income paid to an employee for a month is $4,000 and the employee has not furnished an employee declaration to the employer, the amount of tax to be withheld from the payment is $800 ($4,000 x 20%).

Sub regulation (7) provides the Chief Commissioner with a discretion to withhold at a rate less than the highest marginal rate on application from an employee where the employee’s total employment income is less than the highest marginal threshold. This situation would commonly arise where an employee has two or more jobs and lodges an employee declaration with the main employer.

Regulation 15 Income Tax Regulations 2008
Employee Declaration

This Regulation provides for the furnishing by employees of employee declarations. This declaration is the authority for an employer to withhold tax in accordance with regulation 14(2). In other words, it is the authority for the employer to withhold tax in accordance with the marginal rate scale; rather than at the maximum marginal rate under regulation 14(6). 

Sub-regulation (1) provides that an employee may furnish an employee declaration to his or her employer. Sub-regulation (1) is expressed to be subject to sub-regulation (2), which provides that an employee shall not furnish an employee declaration to an employer while another employee declaration is in force. There is an exception to this if an employee is furnishing an employee declaration to an employer to replace an existing declaration. This means, in particular, that if an employee has more than one employment, the employee can furnish an employee declaration to one employer only. In other words, an employee is not permitted to have more than one employee declaration in force at the same time. This is because the declaration is the authority for the employer to take full account of the marginal rate structure in determining the amount of tax to be withheld from a payment of employment income to an employee. If an employee has more than one job, only one employer is permitted to withhold tax in accordance with the marginal rate structure; the other employer or employers must withhold at the maximum marginal rate subject to the discretion in sub regulation 14(7). An employee who furnishes an employee declaration to an employer in contravention of sub-regulation (2) is guilty of an offence under sub-regulation (8).

If an employee has more than one employer, the employee can chose which employer is to be furnished with the employee declaration. Thus, there is no obligation on the employee to furnish the declaration to the employee’s main employer; although, it is expected that this would ordinarily be the case because of the benefits associated with furnishing such a declaration.

Sub-regulation (3) provides for procedural matters relating to the furnishing of employee declarations. The declaration must be in the form prescribed by the Chief Commissioner Form 3 in the Schedule, and be signed and dated by the employee. 

Sub-regulation (4) provides that an employee declaration has effect from the start of the first payment period after it has been furnished. This should act as an incentive for employees to furnish employee declarations on a timely basis as otherwise tax will be withheld at the maximum marginal rate. An employee declaration remains in force until one of the events in paragraphs (a) – (d) occurs. In other words, there is no requirement to furnish employee declarations annually or on any other time basis. Under paragraph (a), an employee declaration remains in force until the employee furnishes the employer with a new declaration. Under paragraph (b), an employee declaration remains in force until the employee withdraws the declaration by notice in writing to the employer. Under paragraph (c), an employee declaration remains in force until the employee leaves the employee of the employer. Under paragraph (d), an employee declaration remains in force until the Chief Commissioner determines that the notice ceases to have effect either by notice in the Chronicle to employers generally or by notice to the particular employee.

Further, sub-regulation (5) provides that an employee must furnish a new employee declaration if any of the circumstances relevant to the determination of the amount of tax to be withheld under regulation 14 change. Sub-regulation (6) requires the new employee declaration to be furnished within seven days of the change occurring.

Sub-regulation (7) obliges an employer to maintain employee declarations for five years.

9.4.1.2
Comparison to Cap: 68 

This section is equivalent to section 50 of Cap: 68. The mechanics of the withholding in sections 51 – 58 will be in regulations. 

9.4.2
Section 77.
Withholding of tax from interest 

77 Withholding of tax from interest

A resident company or permanent establishment in Tonga of a non-resident company paying interest to a resident person, other than a financial institution, shall withhold tax from the gross amount of the interest paid at the rate of 10%.

9.4.2.1
Explanation

This section provides for the withholding of tax from interest payments. 

The obligation to withhold tax is imposed on interest paid to a resident person by a resident company or Tongan permanent establishments of a non-resident company. The residence of a person is determined under the rules in section 4 and “permanent establishment” is defined in section 2. There is no obligation to withhold from interest paid to a resident financial institution. The rate of withholding is 10% of the gross amount of interest paid. 

9.4.2.2
Comparison to Cap: 68 

This is equivalent to section 70 and 71 of Cap: 68 as they apply to interest paid to non-residents. 

9.4.3
Section 78.
Withholding of tax from income from land 

78 Withholding of tax from income from land

If rent has been paid to the Minister of Lands in accordance with the Land Act for the lease of land, the Minister shall withhold tax from the gross amount paid at the rate of 3%.

9.4.3.1 Explanation
This section provides for the withholding of tax by the Minister of Lands from amounts paid to the Minister for the lease of land. The rate of withholding is 3% of the gross amount paid to the Minister.

9.4.3.2 Comparison to Cap 68

This is equivalent to section 70(1)(b) and 71(2) of CAP 68.

9.4.4
Section 79.
Withholding of tax from payments to non-resident persons 

79 Withholding of tax from payments to non-resident persons

(1) In this section, “rent” does not include an amount to which section 78

applies.

(2) A person paying a Tongan-source royalty, interest, technical services fee, dividend, natural resource amount, rent, management fee, or insurance premium to a non-resident person shall withhold tax from the gross amount paid at the rate of —

(a) in the case of an insurance premium, 5%;

(b) in the case of rent, 7.5%; or

(c) in any other case, 15%.

(3) A person paying an amount of Tongan-source business income to a nonresident person rendering independent services shall withhold tax from the gross amount paid at the rate of 10%.

9.4.4.1
Explanation 

This section imposes withholding tax on certain payments to non-residents. 

Subsection (2) obliges any person paying a Tongan-source royalty, interest, technical services fees, dividend, natural resource amount, rent (other than income from land subject to section 78), management fee or insurance premium to a non-resident person to withhold tax from the amount paid. “Royalty”, “interest”, “dividend”, “natural resource amount”, “rent” and “insurance premium” are defined in section 2. “Non-resident person” is defined in section 4(2). The source of income is determined under section 60. The obligation applies to any person (whether resident or non-resident) making the payment of the relevant Tongan-source income. 

In the case of an insurance premium, the rate of withholding tax is 5% of the gross premium. 

In the case of rent, the rate of withholding is 7.5% of the gross amount of rent. In any other case, the rate of withholding is 15% of gross amount of the income. For royalties, interest, technical services fees, dividends and insurance premiums the withholding tax corresponds with the section 6 income tax liability on such income. Section 6(5) provides that the section 6 liability is satisfied by the withholding of tax under section 79. 

Subsection (3) obliges a person paying an amount of Tongan-source business income to a non-resident person rendering independent services to withhold tax at the rate of 10% from the gross amount paid. Section 60(4) applies in determining whether an amount paid to a non-resident rendering independent services is Tongan-source income. The tax is not a final tax and the contractor must lodge an income tax return and can claim a credit for the tax withheld under section 90. 

9.4.4.2Comparison to Cap: 68 

Sections 70 and 71 of Cap: 68 impose withholding tax on dividends, royalties (including natural resource royalties), and interest payments to non-residents. The rate of withholding is 15% of the gross amount of the dividends, royalties and interest There is no withholding under Cap: 68 on technical services or management fees, or payments to contractors. 

9.4.5
Section 80.
No withholding from exempt income 

80 No withholding from exempt income

A person shall not withhold tax from an amount that is exempt income of the recipient.

9.4.5.1
Explanation

This section provides that there is no obligation to withhold tax from an amount that is exempt income of the recipient. 

9.4.5.2
Comparison to Cap: 68 

This is provided for in section 70(1). 

9.4.6
Section 81.
Time of withholding tax 

81 Time of withholding

A person required to withhold tax under this Division from an amount paid by the person shall withhold the tax at the earlier of —

(a) the time the amount is credited to the account of the recipient; or

(b) the time the amount is actually paid.

9.4.6.1
Explanation 

This section states the time at which withholding tax is imposed. Withholding taxes are commonly imposed on a cash basis, not when an accrual basis entitlement to income might arise. This section adopts this norm and imposes the withholding tax obligation at the earlier of the time the amount is paid or credited to the account of a recipient. For example, the obligation to withhold tax arises on the crediting of an amount (e.g. interest) to an intercompany loan account. 

9.4.6.2
Comparison to Cap: 68 

Section 71 requires the person paying the income to withhold tax when they make the payment. Section 81 extends this to include a crediting of accounts. 

9.4.7
Section 82.
Payment of tax withheld 

82 Payment of tax withheld

Tax required to be withheld by a person under this Division shall be paid to the Chief Commissioner within 28 days after the end of the month in which the person was required to withhold the tax.

9.4.7.1
Explanation

This section requires a person who has made a payment that is subject to withholding tax to remit the tax withheld within fifteen days after the end of the month in which the person was required to withhold the tax. 

9.4.7.2
Comparison to Cap: 68 

Section 72 of Cap: 68 requires the withholder to remit within seven days after the payment subject to withholding had been made. 

9.4.8
Section 83.
Failure to pay tax withheld 

83 Failure to pay tax withheld

(1) If a person —

(a) fails to withhold tax as required under this Division; or

(b) having withheld tax fails to pay the tax to the Chief Commissioner as required under section 82,

the person shall be personally liable to pay the amount of tax to the Chief

Commissioner.

(2) A person personally liable for an amount of tax under subsection (1) as a result of failing to withhold the tax shall be entitled to recover the tax from the recipient of the payment.

9.4.8.1
Explanation

This section imposes personal liability on any person who was required to withhold tax but who fails to do so or who collects the tax and fails to remit it to the Chief Commissioner. It also provides the person with a legal entitlement (a “cause of action”) to recover the tax from the recipient of income. 

9.4.8.2
Comparison to Cap: 68 

This is equivalent to sections 65 and 76 of Cap: 68. 

9.4.9 Section 84.
Recovery of withholding tax 

84 Recovery of withholding tax

(1) If a person fails to withhold tax as required under this Division, the Chief Commissioner may recover the tax from the recipient of the payment provided the total amount recovered does not exceed the tax that should have been withheld.

(2) Notwithstanding the recovery of any tax under subsection (1), the person who failed to withhold the tax shall continue to be liable for —

(a) any other legal action in relation to the failure;

(b) the imposition of interest and penalty for the failure; and

(c) the disallowing of a deduction for the expenditure to which the failure relates under section 26(2).

9.4.9.1
Explanation

This section allows the Chief Commissioner to collect withholding tax from the recipient of a payment if the person that was required to withhold the tax failed to do so. However, the tax cannot be recovered twice – it is either collected from the person who was required to withhold or the recipient of the income from which tax was not withheld, but the total collected may not exceed the tax that should have been withheld. 

Subsection (2) makes it clear that if the Chief Commissioner recovers the tax from the recipient, the person who fails to withhold is still liable in respect of the failure. For example, the person who failed to withhold may be liable for any interest and penalty accruing as a result of the late payment of the withholding tax. 

9.4.9.2
Comparison to Cap: 68 

Subsection 64(2) of Cap: 68 provides the Chief Commissioner with the power to collect tax that should have been withheld from employment income from employees. Section 76 of Cap: 68 extends the power to all other types of withholding tax. 

9.4.10
Section 85.
Tax withholding certificate 

85 Tax withholding certificate

(1) A person withholding tax under this Division shall give to the recipient of the payment a tax withholding certificate as prescribed in the Regulations.

(2) A person required to lodge an income tax return for a fiscal year shall attach to the return any tax withholding certificate as prescribed in the Regulations.

Regulation 16 of Income Tax Regulation 2008
16. Tax withholding certificate

(1) In this regulation -

“employee” means a person receiving an amount from which tax has been withheld under Division IV of Part IX of the Act; and

“employer” means a person required to withhold tax under Division 4 of Part 8 of the Act from a payment made.

(2) A tax withholding certificate required under section 85 (1) of the Act to be given by an employer to an employee for withholding from employment income shall be in Form 4 in the Schedule and for withholding from other income to be given by a payer to a resident payee shall be in Form 5 in the Schedule and for a non-resident payee shall be in Form 6.

(3) An employer shall furnish a tax withholding certificate to each employee for the fiscal year within fourteen days after the end of the year, and the employer shall retain a copy of the tax withholding certificate for a period of 5 years.

(4) If an employee leaves the employer’s employment during a fiscal year, the employer shall furnish to the employee within seven days after the employee ceased employment a tax withholding certificate covering the part of the year prior to ceasing employment by the last day of the employee’s employment.

(5) An employee furnished with a tax withholding certificate under sub-regulation (4) shall furnish the certificate to his new employer within seven days of commencing employment.

(6) An employer who has been furnished with a certificate under sub-regulation (5) shall take the amounts set out in the certificate into account in applying regulation 14 to the employment income paid to the employee for the fiscal year to which the certificate relates.

(7) A payer withholding tax under section 77, 78, or 79 of the Act shall furnish a tax withholding certificate to the recipient of the income within twenty eight days after the end of the month in which the person was required to withhold the tax.

(8) A tax withholding certificate shall be furnished to the employee or payee –

(a) by personal delivery to the employee or payee; or

(b) by posting it by prepaid letter addressed to the employee’s or

payee’s last known postal address.

(9) If a tax withholding certificate posted in accordance with sub-regulation (8)(b) is returned to the employer or payer undelivered, the employer or payer shall forward the certificate to the Chief Commissioner within seven days after the date of return of the certificate.

(10) A employee or payee whose tax withholding certificate has been lost, stolen, or destroyed may apply, in writing, to the employer or payer for a duplicate certificate.

(11) If an application has been made under sub-regulation (10), the employer or payer shall comply with the application within seven days and the certificate furnished shall be clearly marked “duplicate”.

(12) If a employee or payee dies during the fiscal year, the trustee of the employee’s or payee’s estate may apply, in writing, to a employer or payer for a tax withholding certificate for that part of the year prior to the death of the employee or payee.

(13) A employee or payee who intends to cease being a resident individual in a fiscal year may apply, in writing, to a employer or payer for a tax withholding certificate for that part of the year prior to the employee or payee ceasing to be a resident individual.

(14) If an application has been made under sub-regulation (12) or (13), the employer or payer shall furnish the trustee or employee or payee with the certificate within seven days of the application being made.

(15) A employer or payer who ceases to carry on business shall issue a tax withholding certificate to each employee or payee prior to ceasing business.

(16) A employer or payer who fails to provide a tax withholding certificate as required under this regulation commits an offence and shall be liable on conviction to a fine not exceeding $5,000.

9.4.10.1 Explanation

This section obliges a person who withheld tax under sections 76-79 to provide the recipient of the income from which tax was withheld with a certificate as prescribed in the regulations. If the recipient is required to file a tax return, the person must attach the tax withholding certificate must be attached to the recipient’s annual income tax return if the recipient is required to file such a return. 

Regulation 19 Income Tax Regulations 2008
Tax Withholding Certificate

This Regulation provides for the giving of a tax withholding certificate as required under section 85 of the Act.

Sub-regulation (2) requires that a tax withholding certificate is in the form in accordance with Form 4 in the Schedule.

Sub-regulation (3) requires an employer shall furnish a tax withholding certificate to each employee for the fiscal year within fourteen days after the end of the year. Sub-regulation (1) provides that the fiscal year is the twelve month period ending on June 30. This is the case even if the employer uses a different period as its fiscal year for its income tax purposes. 

Sub-regulation (4)-(6) provide for the issuing of a tax withholding certificate to employee who is leaving employment during a fiscal year. The purpose of the certificate is to ensure that the employee’s new employer can take into account, for the purposes of regulation 17, the amount of employment income paid, and tax withheld therefrom, by the employee’s former employer for the fiscal year in which the employee commences employment with the new employer.

The obligation on an employer to issue an employee with a change in employment certificate is set out in sub-regulation (4). The certificate will specify: the amount of employment income paid by the employer to the employee during the relevant fiscal year; the amount of tax withheld from that income; and the period to which the certificate relates. A tax withholding certificate on a change of employment must be issued by the last day of the employee’s employment. 

An employer who fails to issue a tax withholding certificate on a change of employment as required under sub-regulations (3) or (4) is guilty of an offence under sub-regulation (16).

Sub-regulation (5) obliges an employee who receives a tax withholding certificate on a change of employment to furnish the certificate to his or her new employer within seven days of commencing employment. An employer who has been furnished with a certificate under sub-regulation (5) is obliged under sub-regulation (6) to take the amounts set out in the certificate into account in applying regulation 17 to the employment income paid to the employee for the fiscal year to which the certificate relates. This ensures that there is accurate withholding notwithstanding the change of employment. 

Sub-regulation (7) provides for the issuing of a tax withholding certificate in the case of payments of other amounts subject to withholding, namely interest paid to a resident subject to withholding under section 77, rent subject to withholding under section 78 and payments to non-residents subject to withholding under section 79. The certificate must be issued within 28 days after the end of the month in which the person is required to withhold the tax. 

Sub-regulation (8) requires that a tax withholding certificate is to be issued either personally or by prepaid letter of post to the payee’s last known postal address. This means that it is not permissible to serve a tax credit or employee withholding certificate by leaving it at the payee’s last known place of abode, office or place of business. This is because of the requirement in sub-regulation (9) that any certificates that do not reach the payee are to be forwarded to the Chief Commissioner.

Sub-regulation (9) deals with the situation where a certificate posted in accordance with sub-regulation (8)(b) is returned to the payer undelivered. In this situation, the payer is obliged to forward the certificate to the Chief Commissioner within seven days after the date the certificate was returned.

Sub-regulations (10) and (11) provide for the issue of duplicate certificates when the original has been lost, stolen or destroyed. Sub-regulation (10) provides that a payee whose certificate has been lost, stolen or destroyed may request the payer to issue a duplicate certificate. Such a request must be made in writing. The payer is obliged under sub-regulation (11) to comply with a request under sub-regulation (10) and the payer must clearly mark the certificate as a duplicate certificate.

Sub-regulation (12) provides that the executor of the estate of a deceased payee may apply to a payer for a tax withholding certificate for that part of the fiscal year prior to the death of the payee. Such an application must be in writing. The payer is obliged under sub-regulation (14) to comply with the request within seven days of receipt of the application.

Sub-regulation (13) provides that a payee who intends to cease being a resident person may apply to a payer for a tax withholding certificate for that part of the fiscal year prior to the payee ceasing to be a resident. Such an application must be in writing. The payer is obliged under sub-regulation (14) to comply with the request within seven days of receipt of the application. 

Sub-regulation (15) obliges a payer who ceases to carry on business to issue a tax withholding certificate to each payee prior to ceasing business.

9.4.10.2
Comparison to Cap: 68 

Subsection 81(1) is similar to section 73 of Cap: 68. Subsection 81(2) is similar to section 62 of Cap: 68 except it extends to tax on interest withheld under section 75. 

9.4.11
Section 86.
Withholding tax statements 

86 Withholding tax statements

(1) In this section, “fiscal year” means the period of twelve months ending on 30th June.

(2) A person withholding tax under this Division shall, within two months after the end of the fiscal year or within such further time as the Chief Commissioner may allow by notice in writing, lodge with the Chief Commissioner a withholding tax statement as prescribed in the Regulations.

(3) In addition to the annual withholding tax statement required to be lodged under subsection (1), a person withholding tax may be required to furnish statements on a monthly, quarterly, or six monthly basis as may be prescribed in the Regulations.

Regulation 17 and 18 of the Income Tax Regulations 2008

17. Monthly withholding tax statements

A person withholding tax is required to lodge with the Chief Commissioner a statement of tax withheld from employment, interest and land rent income under section 86 (3). The statement and payment shall be lodged with the Chief Commissioner within 28 days after the end of the month in which the payment has been made and shall be in Form 7 in the Schedule.

18. Annual withholding tax statements

An annual withholding tax statement required to be lodged with the Chief Commissioner under section 86 (2) of the Act shall be in Form 8 in the Schedule.

9.4.11.1
Explanation

This section provides for the lodging of annual withholding tax statements. 

Subsection (2) obliges a person withholding tax under Division 4 of Part IX to lodge an annual withholding tax statement with the Chief Commissioner. The statement is to be in the form prescribed by regulations. The statement must be lodged within two months after the end of the fiscal year to which it relates. For the purposes of this section, subsection (1) provides that the fiscal year is the twelve-month period ending on 30th June. This is case regardless of the period that the person treats as their fiscal year for the purposes of reporting income. Thus, the statement must be lodged, in all cases, by August 31. The Chief Commissioner has the power to extend the period for lodging the statement. 

Subsection (3) provides for more regular lodgement of withholding tax statements as may be prescribed. 

9.4.11.2
Income Tax Regulations Explanation

Regulation 17
 Monthly Withholding tax statements 
This Regulation provides for the giving of monthly withholding tax statements where tax has been withhold from employment, interest or land rent income. Under section 86(3) the Chief Commissioner can require a person withholding tax to furnish statements on a monthly, quarterly or six monthly basis. The statements shall be the Form 7 in the Schedule in the case of employment income and Form 6 in the case of interest and land rent income. They shall be lodged with the Chief Commissioner within 28 days after the end of the month in which the person is required to withhold the tax.
Regulation 18
 Annual Withholding tax statements

This Regulation provides for the giving of an annual withholding tax statement where tax has been withheld from all types of income and from residents and non-residents. Under subsection 86(2) a person withholding tax shall within two months after the end of the fiscal year lodge with the Chief Commissioner a withholding tax statement as prescribed in the Regulation. The statement shall be in Form 8 in the Schedule. 
9.4.11.3
Comparison to Cap: 68 

This is equivalent to sections 59(b) and 73(a) of Cap: 68. 

9.4.12
Section 87.
Priority of tax withheld 

87 Priority of tax withheld

(1) Tax withheld from a payment under this Division —

(a) shall be held by the person in trust for the Government; and

(b) shall not be subject to attachment in respect of any debt or liability of the person.

(2) In the event of the liquidation or bankruptcy of a person who has withheld tax under this Division, any amount withheld shall not form part of the estate of the person in liquidation or bankruptcy and the Chief

Commissioner has first claim for that amount before any distribution of property is made.

(3) An amount that a person is required to withhold from a payment under this Division shall be —

(a) a first charge on the payment; and

(b) deducted prior to any other amount that the person may be required to deduct from the payment by virtue of an order of any Court or under any other law.

9.4.12.1
Explanation
This section provides for a priority in favour of the Government of Tonga for tax withheld under Division 4of Part 8 of the Act. 

Subsection (1)(a) provides that any tax withheld under sections 76-79 is held in trust for the Government of Tonga. Subsection (1)(b) prevents any amount withheld from being attached by any other person, meaning another person cannot claim it in satisfaction of a debt owed to the other person. 

Subsection (2) provides that, in the event of liquidation or bankruptcy of a person withholding tax, any withheld tax does not form part of the estate or assets available for distribution to creditors or owners of the bankrupt person. 

Subsection (3) confirms that withholding tax takes priority over any other charge or deduction that may be required to be made on income under another law or Court order. 

9.4.12.2
Comparison to Cap: 68 

This is equivalent to sections 64 and 76(2) of Cap: 68. 

9.4.13
Section 88.
Indemnity 

88 Indemnity

A person who has withheld tax from a payment under this Division and remitted the tax to the Chief Commissioner shall be indemnified against any claim by the recipient for payment of the withheld amount.

9.4.13.1
Explanation

This section provides protection to a person who has withheld tax as required and remitted the tax to the Chief Commissioner from claims by the recipient of income from which tax has been withheld. In effect, it treats the person as if they had provided the gross amount including tax to the recipient so the recipient can have no right to recover from the person paying an amount from which tax was withheld the amount that was withheld as tax. 

9.4.13.2
Comparison to Cap: 68 

This is equivalent to section 68 and 76(2) of Cap: 68. 

9.4.14 Section 89.

Credit for tax withheld 

89 Credit for tax withheld

(1) For the purposes of this Act, if tax has been withheld under this Division from income derived by a person, the amount of income included in the gross income of that person shall be the amount derived before the withholding of the tax.

(2) Subject to subsections (3) and (4), if tax has been withheld under this Division from income derived by a person, the person shall be allowed a tax credit for that tax against the tax due by the person on the chargeable income of the person for the fiscal year in which the tax was withheld.

(3) No tax credit shall be allowed if the tax withheld is a final tax on the income under section 9 or 90.

(4) A tax credit allowed under this section shall be applied in accordance with section 5(3).

(5) A tax credit or part of a tax credit allowed under this section for a fiscal year that is not credited under section 5(3) for the year shall be treated as overpaid tax and dealt with in accordance with section 92.

9.4.14.1
Explanation

This section provides a tax credit for withholding tax. 

Where tax has been withheld from a payment of income, subsection (1) provides that the amount included in the recipient’s gross income is the gross amount (i.e., the amount before the withholding of tax). 

Subsection (2) provides that the recipient of income from which tax has been withheld is entitled to a tax credit for the withheld tax. The tax credit is applied against the tax due on the recipient’s chargeable income for the fiscal year in which the tax was withheld. Where a taxpayer has more than one type of tax credit, the credits are applied in the order specified in section 5(3). If the tax credit allowed under this section is not fully credited against the tax payable on chargeable income, subsection (5) provides that the excess is treated as overpaid tax and refunded in accordance with section 92. 

Subsection (3) provides that no tax credit is allowed if the tax withheld is a final tax on the income from which it has been withheld. Withholding tax is a final tax on the following classes of income – 

· Royalties, interest, technical services fees, dividends and insurance premiums paid to non-residents subject to separate taxation under section 6. 

· Employment income to which section 90 applies. 

· Income from the lease of land derived by a non-resident to which section 78 applies. 

9.4.14.2
Comparison to Cap: 68 

This is equivalent to sections 62 and 76(2) of Cap: 68. 

9.4.15
Section 90.
Withholding tax as a final tax 

90 Withholding tax as a final tax

(1) This section applies to tax withheld under —

(a) section 76 if section 69 applies;

(b) section 77 if the interest is paid by a financial institution and is derived by an individual; or

(c) section 78 if the amount is derived by a non-resident.

(2) If this section applies, the tax withheld shall be a final tax on the income in respect of which the tax has been withheld and —

(a) the income shall not be included in —

(i) gross income in computing the chargeable income of the

person who derives it for any fiscal year; or

(ii) turnover in computing the minimum income tax liability of

the person who derived it for any fiscal year (now deleted by Income Tax (Amendment) Act 2008;

(b) no deduction shall be allowable under this Act for any expenditure incurred in deriving the income

(c) the income shall not be reduced by any loss;

(d) the tax withheld shall not be reduced by any tax credits allowed under this Act; and

(e) there shall be no refund of the tax withheld.

9.4.15.1
Explanation

This section treats withholding tax as a final tax on two classes of income, namely – 

· Employment income subject to withholding tax under section 76 if the employee has no other sources of income for the fiscal year. 

· Income from the lease of land subject to withholding under section 78 if the income is derived by a non-resident. 

Subsection (2) provides for the treatment of withholding tax as a final tax on these classes of income. Paragraphs (a)-(e) provide for a number of mechanical provisions to give effect to this. 

Paragraph (a) provides that the income to which the section applies is not included in gross income in computing the chargeable income of the person deriving the income. Thus, the amount is not taxed on an ordinary assessment basis. 

Paragraph (b) provides that no deduction is allowed for any expenditure incurred in deriving the income to which the section applies. This means that any such expenditures incurred are not deductible in computing the chargeable income of the person deriving the income. 

Paragraph (c) provides that the income to which the section applies is not to be reduced by the set off of any loss. 

Paragraph (d) provides that the tax withheld cannot be reduced by tax credits (if any) otherwise allowed under the Act. This is the case even if the person has an excess of tax credits in the computation of the tax payable on the person’s chargeable income. 

Paragraph (e) provides that there is no refund of withholding tax. 

9.4.15.2
Comparison to Cap: 68 

This is a new section. 

9.5
Division 5 – Instalments of Income Tax 

9.5.1
Section 92.
Instalments of income tax 

DIVISION 5 - INSTALMENTS OF INCOME TAX

91 Instalments of income tax

(1) A taxpayer shall pay instalments of income tax for a fiscal year.

(2) Instalments shall be payable for the period of three calendar months ending on last day of the third, sixth, ninth and twelfth months of the fiscal year of a taxpayer.

(3) Instalments of income tax shall be due on the 28th day after the end of the period to which they relate.

(4) Instalments of income tax paid by a taxpayer in a fiscal year shall be —

(a) credited against the taxpayer’s income tax liability on chargeable income for that year in accordance with section 5(3);

(b) any excess shall be credited against the taxpayer’s minimum income tax liability for that year; (now deleted by  and

(c) any further excess shall be treated as overpaid tax and dealt with in accordance with section 92.

(5) The Chief Commissioner may make regulations for the collection of Income Tax by instalment.

9.5.1.1
Explanation

This section provides for an instalment payment system for income tax. Under the instalment system, tax is paid as it is earned in advance of the determination of the final liability at the end of the fiscal year. 

Subsection (1) obliges taxpayers to pay instalments of income tax for a fiscal year. 

Subsection (2) provides that instalments are payable for the period of three calendar months ending on last day of the third, sixth, ninth and twelfth months of the fiscal year of a taxpayer. For companies, the fiscal year is the company’s financial year for accounting purposes. For other taxpayers, it is the twelve-month period ending on June 30. 

Subsection (3) provides that instalments are due on the 28th day after the end of the period to which the instalment relates. For example, if the instalment period is July-August, the instalment is due on September 28th. 

Subsection (4) provides for the treatment of instalments of income tax. Instalments are credited against the taxpayer’s income tax on chargeable income for the year. Finally, any excess is refunded to the taxpayer in accordance with section 92. 

Subsection (5) provides The Chief Commissioner may make regulations for the collection of Income Tax by instalment.

9.5.1.2
Comparison to Cap: 68 

This is a new provision. 

10
PART 9 – REFUNDS 

10.1
Section 92.
Refunds 

PART 9 - REFUNDS

92 Refunds

(1) Subject to this Act, a taxpayer who has paid tax in excess of the amount for which the taxpayer is properly chargeable under this Act may apply to the Chief Commissioner for a refund of the excess.

(2) An application for a refund under subsection (1) shall be lodged in the form and manner prescribed in the Regulations within 5 years of the date on which the tax was paid.

(3) If the Chief Commissioner is satisfied that tax has been overpaid, the Chief Commissioner shall -

(a) apply the amount overpaid in reduction of any other tax due, including an instalment of tax due, by the taxpayer under this Act; and

(b) refund the remainder, if any, to the taxpayer.

(4) The Chief Commissioner shall serve the taxpayer with notice, in writing, of the decision on the application for a refund within 45 days of the application being lodged with the Chief Commissioner.

Regulation 19 of Income Tax Regulations 2008

Regulation 19. Refunds

(1) For the purposes of section 92 (2) of the Act a refund shall be applied for in Form 9 in the Schedule.

(2) A form required to be given under sub-regulation (1) shall be given in the manner prescribed in regulations 23 to 25 of the Revenue Services Administration Regulations 2003.

10.1.1
Explanation

This section provides for the refund of overpaid income tax. 

Subsection (1) provides that a taxpayer who has overpaid income tax may apply to the Chief Commissioner for a refund of the overpaid tax. An overpayment of income tax may result from an excess of tax credits for withholding tax collected by persons remitting income to the taxpayer (under section 89) or for instalments of tax (under section 91). 

Subsection (2) provides that an application for a refund of overpaid tax must be made in the form, and lodged, in the manner prescribed by regulations within five years from the date on which the tax was paid. Under normal circumstances, a taxpayer would apply for a refund in taxpayer’s annual income tax return for the fiscal year in respect of which the refund relates. 

If satisfied that a taxpayer has overpaid income tax, the Chief Commissioner shall first apply the amount of the overpaid tax in payment of any other tax due by the taxpayer under the Act. 

This includes an instalment of tax due under section 91. The balance is then refunded to the taxpayer. 

Subsection (4) obliges the Chief Commissioner to serve the taxpayer with notice of the decision on the refund application within 45 days of the application being lodged. The Chief Commissioner’s decision on a refund application will be treated as a taxation decision for the purposes of the Revenue Services Administration Act 2002. 

10.1.2
Income Tax Regulations Explanation

This Regulation provides for the form and manner of the giving of refunds. Under section 92(1) a person who has paid an excess amount of tax may apply to the Chief Commissioner for a refund of the excess. Subsection 92(2) provides that an application shall be lodged in the form and manner prescribed. The form shall be Form 9 (hyperlink to Form on website) in the Schedule and the manner shall be the manner prescribed in Regulations 23 and 24 of the Revenue Services Administration Regulations 2003.
10.1.3
Comparison to Cap: 68 

This is equivalent to section 46 of Cap: 68. 

11
PART 10 – Miscellaneous 

11.1
Section 93.
Regulations 

PART 10 - MISCELLANEOUS

93 Regulations

(1) The Chief Commissioner may, with the consent of Cabinet, make regulations for —

(a) matters prescribed to be made by regulation under this Act; or

(b) the application and administration of this Act.

(2) Without limiting the general effect of subsection (1), regulations made under that subsection may —

(a) contain provisions of a saving or transitional nature consequent upon the making of this Act; or

(b) prescribe penalties for the contravention of the regulations.

(3) Transitional regulations made within 6 months after the commencement of this Act may provide that they take effect from the date on which the Act comes into force but only if this is to the benefit of taxpayers.

11.1.1
Explanation

This section empowers the Chief Commissioner to make regulations for the purposes of the Act. To be effective, the regulations must have the consent of Cabinet. 

Subsection (1) provides that the Chief Commissioner may make regulations for matters prescribed to be made by regulation under the Act. For example, section 69(2) provides that the form and manner of lodgement of income tax returns is to be prescribed. Subsection (1) also provides a general power to make regulations for the application and administration of the Act. 

Subsection (2) expressly provides that regulations may contain provisions of a saving or transitional nature consequent upon the making of the Act. This supplements the transitional provisions expressly provided for in section 98. Subsection (3) provides that transitional regulations made within the first six months of the Act’s operation may be retrospective from the commencement of the Act, but only if this is to the benefit of taxpayers. 

Subsection (2) also provides that the regulations may contain penalties for breaches of the regulations. 

11.1.2
Comparison to Cap: 68 

Section 93 is similar to section 91 of Cap: 68. 

11.2
Section 94.
Transitional 

94 Repeal and Transitional

(1) The Income Tax Act (Cap. 68) is hereby repealed.

(2) Notwithstanding subsection (1) and subject to the Revenue Services Administration Act 2002, the Income Tax Act (Cap. 68) shall continue to apply to any fiscal year of a taxpayer ending before the commencement of the taxpayer’s first fiscal year under this Act.

(3) Subject to subsection (4), sections 27 to 29, 31 and 32 shall apply to a depreciable asset acquired by a taxpayer before commencement of the taxpayer’s first fiscal year under the Act on the basis that the written down value of the asset at the beginning of that year shall be the cost of the asset less the total deductions allowed under section 6(2)(a) of the Income Tax Act (Cap. 68). (4) If section 27(7) applies to a depreciable asset referred to in subsection (3), the written down value of the asset at the commencement of the taxpayer’s first fiscal year under the Act shall be computed on the basis that the asset was used solely to derive income subject to tax under section 4(a) of the Income Tax Act (Cap. 68).

(5) Section 30 shall not apply to an intangible acquired by a taxpayer before the commencement of the taxpayer’s first fiscal year under the Act.

(6) Section 33 shall not apply to preliminary expenditure incurred by a taxpayer before the commencement of the taxpayer’s first fiscal year under the Act.

(7) Section 34 shall apply in respect of a debt or other instrument or agreement giving rise to interest whenever incurred by a taxpayer.

(8) Where a debt —

(a) is written off by a taxpayer as a bad debt in a fiscal year; and

(b) the debt arose before the commencement of the taxpayer’s first fiscal year under the Act, the reference in section 36(1)(a) to the amount of the debt being previously included in the gross income of a taxpayer shall include an amount included in assessable income under section 4 of the Income Tax Act (Cap. 68).

(9) If, at the commencement of a taxpayer’s first fiscal year under the Act, the taxpayer has a business loss carried forward under section 41(3) of the Income Tax Act (Cap. 68) the amount of the loss shall be allowed as a deduction under section 37.

(10) Section 43 shall not apply to a financial lease entered into before the commencement of this Act.

(11) A reference in section 52 to a deduction allowed for any expenditure or loss incurred, or bad debt written off in a fiscal year shall include any expenditure, loss, or bad debt deducted under the Income Tax Act (Cap. 68).

(12) Income that would be exempt income under section 11(p) of the Income Tax Act (Cap. 68) shall continue to be exempt if it is derived before 1 July 2007.

(13) Self-assessment under section 70 shall not apply to a taxpayer whose annual turnover is less than $100,000, unless the Chief Commissioner has specified by notice in the Gazette that the section shall apply to such taxpayer.

(14) Where self-assessment does not apply to a taxpayer by virtue of subsection (13), the Chief Commissioner shall, based on the taxpayer’s income tax return for a fiscal year and on any other information available, make an assessment of the chargeable income or the business loss of a taxpayer and any tax payable thereon for the year.

11.2.1
Explanation

This section provides transitional rules for the introduction of the Act and repeal of Cap. 68. 

Subsections (1) provides for the repeal of Cap 68.

Subsection (2) provides that notwithstanding the repeal of Cap 68 by subsection (1) Cap 68 continues to apply to fiscal years ending before the commencement of the taxpayer’s first fiscal year under this Act.

Subsection (3) applies to depreciable assets that were partly depreciated under Cap: 68. Subsection Sub-section (4) contains commencement dates for transactions that were not subject to special rules in Cap: 68. 

Subsection (5) provides a commencement date for the amortisation regime in section 30 for intangibles. Section 30 applies only to intangibles acquired on or after the commencement of the taxpayer’s first fiscal year under the Act. Subsection (6) contains a similar rule for pre-commencement expenditure that is deductible under section 33. 

Subsection (7) provides that section 34 applies to any interest regardless of when the debt or other instrument or agreement giving rise to the interest was incurred or entered into. 

Subsection (8) allows taxpayers to take a deduction for bad debts under section 36 if the debt refers to an amount that was previously included in assessable income under Cap: 68. 

Subsection (9) allows taxpayers to deduct a loss that was carried forward under section 41(3) of Cap: 68. 

Subsection (10) provides that the section 43 applies only to financial leases entered into on or after commencement of the Act. 

Subsection (11) modifies section 52, which applies to recovery of previously deducted expenses or bad debts. It ensures the section applies where the previous deduction was under Cap: 68. 

Subsection (12) preserves the effect of section 11(p) of Cap: 68 which applies to income derived directly from farming and fishing which remains exempt if it is derived before 1 July 2007. 
Subsection (13) and (14) provide for administration-generated assessment of small taxpayers 

11.2.2
Comparison to Cap: 68 

There is no counterpart in Cap: 68. 
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First Schedule 

FIRST SCHEDULE

(Section 13)

VALUATION OF EMPLOYMENT BENEFITS

1. In this Schedule —

“benchmark rate” means the National Reserve Bank of Tonga rediscount rate (amended by Income Tax (Amendment) Act 2008 – delete “rediscount rate” and substitute “weighted average lending rate” at the commencement of the fiscal year; 
Also add the following definition

“cost” means:

(a) the actual cost to the employer of acquiring the vehicle in the first year:

(b) the depreciated cost in the 2nd to 4th years of ownership of the motor vehicle; and

(c) the fair market value of the vehicle in subsequent years.

“services” includes the making available of any facility.

New definition inserted by Income Tax (Amendment) Act 2008 –
2. The value of any benefit-in-kind included in the employment income of an employee under section 13(1)(b) shall be determined in accordance with this Schedule.

3. This Schedule shall not apply to any allowance or reimbursement referred to in section 13(1)(c) or (d).

4. If, in a fiscal year, a motor vehicle is provided by an employer to an employee wholly for the private use of the employee, the value of the benefit for the year shall be the amount computed in accordance with the following formula —

(20% of A ) - B

where —

A is the cost to the employer of acquiring the motor vehicle or, if the vehicle is leased by the employer, the fair market value of the vehicle at the commencement of the lease; and

B is any payment made by the employee for the use of the motor vehicle or for its running costs.

5. If, in a fiscal year, a motor vehicle is provided to an employee partly for private use and partly for use in employment, the value of the benefit for the year shall be the amount computed in accordance with the formula in paragraph (4) reduced by the proportion of that amount representing use in employment.

6. If a motor vehicle referred to in paragraph 4 or 5 is not provided for the whole of the year, the value of the benefit computed under those paragraphs, as the case may be, shall be based on the proportion of the year that the vehicle was provided.

7. If, in a fiscal year, the services of a housekeeper, driver, gardener or other domestic assistant is provided by an employer to an employee, the value of the benefit for the year shall be the total employment income paid to the domestic assistant in that year for services rendered to the employee, as reduced by any payment made by the employee for such services.

8. If, in a fiscal year, a loan is made by an employer to an employee, the value of the benefit for the year shall be the difference between the interest paid by the employee on the loan for the year, if any, and the interest which would have been paid by the employee on the loan for the year if the loan had been made at the benchmark rate for that year.

9. For the purposes of this Act (Amended by Income Tax (Amendment) Act 2008 by deleting “Act” and substituting “Schedule” ) other than paragraph 8, if the employee uses a  loan referred to in paragraph 8 wholly or partly for the acquisition of property producing amounts included in gross income, the employee shall be treated as having paid an amount as interest equal to the benchmark

rate on the loan or that part of the loan used to acquire the property.

10. If, in a fiscal year, an obligation of an employee to pay or repay an amount owing by the employee to the employer is waived by the employer, the value of the benefit shall be the amount so waived.

11. If, in a fiscal year, an obligation of an employee to repay an amount owed by the employee to another person is paid by the employer, the value of the benefit shall be the amount so paid.

12. If, in a fiscal year, property is transferred or services are provided by an employer to an employee, the value of the benefit shall be the fair market value of the property or services determined at the time the property is transferred or the services are provided, as reduced by any payment made by the employee for the property or services.

13. If, in a fiscal year, accommodation or housing is provided by an employer to an employee, the value of the benefit shall be —

(a) when the employer or an associate owns the accommodation or housing, the fair market rent of the accommodation or housing; or

(b) in any other case, the rent paid by the employer for the accommodation or housing, as reduced by any payment made by the employee for the accommodation or housing.

14. If, in a fiscal year, an employer has provided an employee with a benefit not covered by paragraphs (4) to (13), the value of the benefit shall be the fair market value of the benefit determined at the time it is provided, as reduced by any payment made by the employee for the benefit.

12.1
Explanation

Section 13(1)(b) includes the value of any benefit-in-kind arising from employment, with the value determined under the First Schedule. The First Schedule provides valuation rules for these benefits. 

12.2
Comparison to Cap: 68 

The definition of “salary or wages” in section 2 of Cap: 68 included the value of benefits of any kind in respect of or in relation to employment. However, the legislation contained no specific valuation rules. Instead, the definition applied to the value of benefits as estimated by the Chief Commissioner. The new rules provide taxpayers with more certainty by removing a discretionary element from the calculation. 
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Second Schedule 

SECOND SCHEDULE

(section 28, and 29)

DEPRECIATION RATES

The depreciation rates specified for the purposes of section 28 and 29 shall be —

Depreciation Rate

Asset 



Diminishing value 


Straight-line

Motor vehicles; buses and minibuses

40% 



25%

with a seating capacity of less than 30

passengers; goods vehicles with a load

capacity of less than 7 tonnes; computers

and data handling equipment; and

construction equipment and earthmoving

equipment

Buses with a seating capacity of 30 or

30% 



20%

more passengers; goods vehicles

designed to carry or pull loads of more

than 7 or more tonnes; specialised

trucks; tractors; trailers and trailermounted

containers; and plant and

machinery used in manufacturing,

mining, or farming operations

Vessels, barges, tugs, and similar water

20% 



12.5%

transportation equipment; aircraft;

specialised public utility plant,

equipment, and machinery; office

furniture, fixtures, and equipment; and

any depreciable asset not included in

another category

Buildings 








5%

13.1
Explanation

The Second Schedule contains a depreciation schedule setting out both straight-line and diminishing value rates. 

13.2
Comparison to Cap: 68 

The depreciation rates for Cap: 68 were set out in Subsidiary Legislation to Cap: 68. 

Revenue Services Administration Act 2002

What follows is:

1.
each section of the Act;

2.
regulations

3.
an explanation of the particular section or Regulation;

5.
in some cases examples; 

AN ACT

AN ACT TO MAKE PROVISION FOR THE ADMINISTRATION OF REVENUE SERVICES

BE IT ENACTED by the King and Legislative Assembly of Tonga in the Legislature of the Kingdom as follows:

1.
PART I

PRELIMINARY

1.1
Section 1 Short title and commencement

1. (1) This Act may be cited as the Revenue Services Administration Act,

2002.

(2) This Act shall come into force on a day to be proclaimed by His Majesty in Council.

1.1.1Explantion 
Subsection (1) provides that the Act may be called the Revenue Administration Act, 2002 (referred to as the “Act”).

Subsection (2) provides that the Act comes into force on a day to be proclaimed by His Majesty in Council. Transitional measures are provided for in section 65.
1.2.
Section 2. Interpretation

(1) In this Act, unless the context otherwise requires:

“Chief Commissioner of Revenue” means the Minister of Finance;

“Commissioner” means the Commissioner of the Revenue Services appointed according to law;

“financial year” means the period of 12 months ending with the 30th day of June in any year;

“income tax” means income tax imposed by the Income Tax Act (Cap. 68);
This definition was amended by the Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “income tax” by deleting “(Cap. 68)” and substituting “2007”;

“liquidator” means a person appointed or assuming the position of liquidator, receiver, trustee in bankruptcy or mortgagee in possession, or in the case of a deceased’s estate the executor or administrator;
This section was amended by the Revenue Services Administration (Amendment) Act 2007 as follows: inserting after the definition of “liquidator” the following new definition —

“Registrar” means the Registrar of Tax Agents appointed under this Act;”;

“representative” means in the case of -

(a) an individual under a legal disability, the guardian or manager who receives or is entitled to receive income on behalf, or for the benefit of the individual;

(b) a company, the chief executive officer;

(c) a partnership, any partner in the partnership;

(d) a trust including an estate of a deceased person, any trustee of the trust and any executor or administrator of that estate;

(e) a body of persons other than a partnership or company, any individual responsible for accounting for the receipt or payment of moneys or funds on behalf of the body;

(f) the Government, any individual responsible for accounting for the receipt or payment of moneys or funds on behalf of the Government;

(g) a local authority in Tonga, any individual responsible for accounting for the receipt or payment of moneys or funds on behalf of the local authority;

(h) a foreign government or political subdivision of a foreign government, any individual responsible for accounting for the receipt or payment of moneys or funds in Tonga on behalf of the government or political subdivision of the government.

(i) a non-resident person, any person controlling the person’s affairs in Tonga, including any manager of any business of such person in Tonga;

(j) a liquidator in respect of that person, the liquidator; or

(k) an agent of a taxpayer for the purposes of the Income Tax Act (Cap.68);
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows —

(a) in the definition of “representative”, by deleting paragraphs (j) and (k) and substituting the following —

 “(j) a person in respect of whom there is a liquidator, the liquidator; or

(k) a person in respect of whom there is an agent for the purposes of the Income Tax Act (Cap. 68), the agent;”;
This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows :in the definition of “representative”, by —

(i) deleting in paragraph (k) “(Cap. 68)” and substituting “2007”;

(ii) deleting the semi colon at the end paragraph (k) and substituting a comma; and

(iii) inserting at the end of the definition the following words — “and includes any person declared to be a representative under section 27”;”

This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows in the definition of “revenue law” by —

(i) adding “the Consumption Tax Act 2003” after “Sales Tax Act (Cap. 69),”; and

(ii) inserting “in” at the start of paragraph (b);
This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “revenue law” in paragraph (a), by

(i) deleting “(Cap. 68)” and substituting “2007”; and

(ii) deleting “the Sales Tax Act (Cap. 69),”;
This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “reviewable decision”, by —

(i) deleting the “or” after paragraph (b) and re-inserting it after the semicolon in paragraph (c); and

(ii) inserting after paragraph (c), the following new paragraph —

“(d) a decision by the Registrar referred to in section 61C(7), 61D(5), 61E(2), 61E(4), or 61F(2);

“tax” means – 

(a) income tax, including withholding tax imposed under section 70 (2) of the Income Tax Act (Cap. 68);

(b) an amount of tax deducted from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68);

(c) an amount of tax deducted from a payment of withholding income under section 71 of the Income Tax Act (Cap. 68);

(d) sales tax; and

(e) includes any penalty imposed under this Act;
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows in the definition of “tax” by —

(i) inserting after paragraph (d) “(e) consumption tax”;

(ii) renumbering paragraph (e) as paragraph (f); and

(iii) deleting “this Act” in renumbered paragraph (f) and substituting therefor “any revenue law”;
This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “tax”, by

(i) deleting the words “withholding tax imposed under section 70(2) of the Income Tax Act (Cap. 68)” in paragraph (a) and substituting the words “the minimum income tax ,presumptive income tax , and an instalment of income tax under section 91 of the Income Tax Act 2007”;

(ii) deleting paragraph (b) and substituting the following —

“(b) an amount of tax withheld from a payment under Division 4 of Part 8 of the Income Tax Act 2007;”; and

(iii) deleting paragraphs (c) and (d) and re-numbering paragraphs (e) and (f) as paragraphs (c) and (d);

“taxation assessment” means -

(a) any assessment by the Chief Commissioner of Revenue of income tax, sales tax, or penalty; This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows in the definition of “taxation assessment”, by adding “consumption tax”, after “sales tax,”
(b) a determination of the amount by the Chief Commissioner of Revenue of a loss under section 41 (2) of the Income Tax Act (Cap. 68); or

(c) a determination by the Chief Commissioner of Revenue under section 49 (3) of the Income Tax Act (Cap. 68);

This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “taxation assessment” in subsection (1), by —

(i) deleting in paragraph (a) the words “by the Chief Commissioner of Revenue” and the words “sales tax,”;

(ii) inserting “or” after the semicolon in paragraph (a); and

(iii) deleting paragraphs (b) and (c), renumbering paragraph (d) as (c) and substituting the following paragraph —

“(b) a determination of the amount owing by a non-resident ship owner or charterer under section 73(1)(b) of the Income Tax Act 2007;

“taxation decision” means -

(a) a taxation assessment;

(b) a decision by the Chief Commissioner of Revenue under section 4(2);

(c) a decision by the Chief Commissioner of Revenue under section 8 (4);

(d) a decision by the Chief Commissioner of Revenue under section 13 (3) or 13 (6);

(e) a decision by the Chief Commissioner of Revenue to issue a notice under section 15 (3) or 16 (3);

(f) a determination by the Chief Commissioner of Revenue under section 18 (2) or 18 (3);

(g) a decision by the Chief Commissioner of Revenue under section 24 (3) or section 25 (1);

(h) a decision by the Chief Commissioner of Revenue under section 27 to declare an individual to be a representative of person; or

(i) a decision by the Chief Commissioner of Revenue under section 35 (5) on an application for remission, in whole or part, any penalty payable by a person;

This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows in the definition of “taxation decision”, by deleting “or” at the end

of paragraph (h) and inserting the following paragraphs after

paragraph (i) —

“(j) a decision of the Chief Commissioner under the

Consumption Tax Act 2003 refusing to register a person for

consumption tax;

(k) a decision by the Chief Commissioner under the

Consumption Tax Act 2003 refusing an application for

cancellation of consumption tax registration;

(l) a decision by the Chief Commissioner under the

Consumption Tax Act 2003 cancelling a person's

consumption tax registration; or

(m) a decision by the Chief Commissioner under the

Consumption Tax Act 2003 refusing an application for an

input tax credit for overpaid consumption tax;”;
This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “taxation decision”, by —

(i) deleting in paragraph (d) “(3)” and substituting “(2)”;

(ii) deleting the word “or” at the end of paragraph (n); and

(iii) inserting after paragraph (o), the following new paragraphs —

“(p) a decision by the Chief Commissioner under the Income Tax Act 2007 to refuse to certify an institution, body, or trust as conducting activities exclusively for charitable purposes;

(q) a decision of the Chief Commissioner under the Income Tax Act 2007 to require a person to give security for the payment of tax; or

(r) a decision by the Chief Commissioner under the Income Tax Act 2007 on an application for a refund;

“taxation officer” means the Chief Commissioner of Revenue, the Commissioner, and any officer of the Revenue Services appointed under this Act;

“taxpayer” means a person or his representative who is -

(a) a taxpayer for the purposes tax from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68);

(b) required to deduct tax from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68);

(c) required to deduct tax from a payment of withholding income under section 71 of the Income Tax Act (Cap. 68);

(d) a vendor for the purposes of the Sales Tax Act (Cap. 69); or (e) a person liable for penalty under this Act;

This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows in the definition of “taxpayer” —

(i) by deleting “or” after paragraph (d) and inserting the following paragraph 

“(e) a registered person for the purposes of the Consumption Tax Act 2003; or”;

(ii) by renumbering paragraph “(e)” as paragraph “(f)”; and

(iii) by deleting “this Act” in the renumbered paragraph (f) and substituting therefor “any revenue law”;
This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “taxpayer”, by —

(i) deleting paragraphs (a) to (c) and substituting the following —

“(a) a taxpayer for the purposes of the Income Tax Act 2007;

(b) a person required to withhold tax from a payment under Division 4 of Part 8 of the Income Tax Act 2007;”;

(ii) deleting paragraph (d); and

(iii) re-numbering paragraphs (e), (f) and (g) as paragraphs (c), (d) and (e);

“tax period”, in relation to a taxpayer means -

(a) in income tax, the financial year of the taxpayer for the purposes of that tax;

(b) in tax deducted under section 50 or 71 of the Income Tax Act (Cap. 68), the period to which the deduction relates; or

(c) in sales tax, the payment period of the taxpayer under section 5 (1) of the Sales Tax Act (Cap. 69); 

This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows in the definition of “tax period” —
(i) by deleting the “or” at the end of paragraph (b);

(ii) by inserting “or” at the end of paragraph (c); and

(iii) by adding after paragraph (c) the following paragraph —

“(d) in consumption tax, the consumption tax period of the taxpayer;”;
This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “tax period”, by deleting paragraphs (a) through (d) and substituting —

“(a) in the case of income tax —

(i) for the purposes of income tax imposed under section 5 of the Income Tax Act 2007;

(ii) for the purposes of income tax imposed under section 6 of the Income Tax Act 2007, the period to which the tax relates;

(iii) for the purposes of the presumptive income tax imposed under section 8 of the Income Tax Act 2007, the quarter; or

(iv) for the purposes of instalments of income tax under section 91 of the Income Tax Act 2007, the period to which the instalment relates;

(b) in the case of tax withheld under Division 4 of Part 8 of the Income Tax Act 2007, the period to which the withholding relates; or

(c) in the case of consumption tax, the consumption tax period of the taxpayer;”
“tax return” means -

(a) an annual return of income under section 39 of the Income Tax Act (Cap. 68);

(b) a return of income under section 40 of the Income Tax Act (Cap. 68);

(c) a reconciliation statement under section 59 (1) (c) of the Income Tax Act (Cap. 68);

(d) a statement under section 73 (a) of the Income Tax Act (Cap. 68);

(e) a sales tax return under section 5 (2) of the Sales Tax Act (Cap. 69); or

(f) a sales tax return under section 6 (1) of the Sales Tax Act (Cap. 69);
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows in the definition of “tax return” —

(i) by deleting “or” at the end of paragraph (e);

(ii) by inserting “or” at the end of paragraph (f); and

(iii) by adding after paragraph (f) the following paragraph —

“(g) a consumption tax return under the Consumption Tax Act 2003.

This definition was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in the definition of “tax return”, by —

(i) deleting paragraphs (a) through (f) and substituting the following paragraphs —

“(a) an income tax return under section 68 of the Income Tax Act 2007;

(b) a return required to be lodged by a master of a ship under section 73(1)(a) of the Income Tax Act 2007;

(c) a return required to be lodged by the owner or charterer of an aircraft under section 74(1) of the Income Tax Act 2007;

(d) a withholding tax statement under section 86 of the Income Tax Act 2007;

(e) a presumptive income tax return under section 92(1) of the Income Tax Act 2007; or”; and

(ii) re-numbering paragraph (g) as paragraph (f).

“Tax Tribunal” means the Tax Tribunal established under section 58 of this Act.
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows by deleting the full stop at the end of the definition of “Tax Tribunal” and substituting “;and”, and by inserting the following definition after the definition of “Tax Tribunal” —

““consumption tax” means consumption tax imposed under the Consumption Tax Act 2003. and
The Revenue Services Administration Regulations 2003 
“Act” means the Revenue Services Administration Act 2002;

“approved form” means a form set out in the Schedule to these

Regulations or as published by the Chief Commissioner of Revenue under Regulation 22;

“Chief Commissioner” has the same meaning as under the Revenue Administration Act 2000;

“Department” means the Revenue Services Department; and

“Tribunal” means the Tax Tribunal established under the Revenue

Administration Services Act 2002.

(2) Where this Act applies in any revenue law, any terms that are not defined in this Act but defined in that law shall have the same meaning.

1.2.1 Explanation

This section provides definitions of commonly used terms in the Act. It also provides cross-references to sections where substantive concepts are explained (for example, “representative”). 

The definitions apply unless the context requires otherwise. The ordinary rule of interpretation is to assume that a term is used in the Act in the way it is defined this section. A different meaning is only to be applied where this is clearly required by the context. If a different meaning is applied, it is only for the purposes of the particular provision under consideration.

Subsection (2) provides that any term used in the Act that is not defined in the Act but is defined in the revenue law in respect of which the Act is applying has the meaning in that revenue law. For example, if the Act is applying for the purposes of the income tax, then any undefined term in the Act has the meaning it has for the purposes of the income tax. If there is no definition of the term in the revenue law in respect of which the Act is applying, then the term has its ordinary meaning.

An explanation is provided below of the main definitions. 

liquidator

This section is primarily relevant to section 18, which imposes reporting and other obligations on a person who is a liquidator.

A liquidator means any person who is appointed or assuming the position of liquidator, receiver, trustee-in-bankruptcy, mortgagee-in-possession or executor of a deceased estate. The terms liquidator, receiver, trustee-in-bankruptcy, mortgagee-in-possession or executor are intended to have their normal legal meaning. A person is a liquidator if the person is formally appointed as such or assumes the position of liquidator (such as a person who has taken possession of the assets of a person in financial difficulties). 

revenue law

This definition is relevant to a number of provisions in the Act that refer to “revenue Act”. 

Revenue Act is defined in subsection (2). Generally, revenue law means the Income Tax Act, the Sales Tax Act and the Revenue Administration Act. There are two cases where revenue law also includes the Customs and Excise Act, the Stamp Duties Act, the Ports and Services Tax Act, Fuel Sales Tax Act and the Post Office Act (referred to as the “other Acts”). First, a reference to revenue law in Division I of Part XII includes the other Acts. Part XII provides for the establishment of the Tongan Revenue Service. This means, in particular, that the Chief Commissioner is responsible for the administration of the other Acts. 

Secondly, a reference to revenue law in section 2(3) includes the other Acts. This means that, where the Act applies for the purposes of one of the other Acts (as described above), any term not defined in the Act has its meaning in that other Act. 

reviewable decision

This definition is relevant to Division II of Part XII, which provides for the establishment and operation of the Tax Tribunal. 

The Tax Tribunal has jurisdiction under section 60 to hear applications for review of “reviewable decisions”. Paragraph (a) treats an objection decision as a reviewable decision. An objection decision is the decision of the Chief Commissioner on a taxpayer’s objection to a taxation decision (see section 9(6)). “Taxation decision” is separately defined in section 2 (see below). 

Paragraph (b) treats a decision of the Chief Commissioner referred to in section 246 of the Customs & Excise Act (as amended by the Customs and Excise (Amendment) Act, 2002) as a reviewable decision. This is a decision relating to the amount of duty payable.

tax

This definition is relevant to a number of provisions in the Act that refer to “tax”. 

The following are treated as “tax” for the purposes of the Act –

(1)
Income tax (paragraph (a)). “Income tax” is defined in section 2 to mean income tax imposed by the Income Tax Act (see section 3 of the Income Tax Act). Paragraph (a) expressly includes withholding tax imposed on non-residents in respect of their withholding income under section 70(2) of the Income Tax Act. The formal liability for withholding tax is imposed on the non-resident deriving the income, although the tax is collected from the payer of the income. The reference in paragraph (a) is to the formal liability for the tax.

(2)
An amount of tax deducted under section 50(1) of the Income Tax from a payment of salary or wages (paragraph(b)). This means that the amount deducted by an employer is separately treated as tax. 

(3)
An amount of tax deducted under section 71 of the Income Tax Act from a payment of withholding income (i.e., interest, dividends, royalties or rent) to a non-resident (paragraph (c)). This means that the amount deducted by a payer of withholding income is separately treated as tax.

(4)
Sales tax (paragraph (d)). “Sales tax” is defined in section 2 to mean sales tax imposed by the Sales Tax Act (see section 3(1) of the Sales Tax Act). 

(5)
Penalty imposed under the Act (paragraph (e)). Penalty is assessed under section 36.

taxation assessment

This definition is primarily relevant to the definition of “taxation decision” in section 2 of the Act. 

The following are treated as a “taxation assessment” for the purposes of the Act –

(1)
An assessment made by the Chief Commissioner of income tax, sales tax or penalty (paragraph (a)). An assessment of income tax is made by the Chief Commissioner under either section 40 or 41 of the Income Tax Act. An assessment is made on a taxpayer under section 41 and an assessment is made in respect of a representative of a taxpayer under section 40. An assessment of sales tax is made under section 6A of the Sales Tax Act (inserted by the Sales Tax Amendment Act 2002). An assessment of penalty is made under section 36(3) of the Act.

(2)
A determination of the amount of a loss incurred by a taxpayer for an income year under section 41(2) of the Income Tax Act (paragraph (b)). 

(3)
A determination as to whether a payment made is wholly or partly salary or wages for the purposes of Part V of the Income Tax Act under section 49(3) of the Income Tax Act (paragraph (c)). 

taxation decision

This definition is primarily relevant to Parts III and IV of the Act. Part III provides for the validity and correctness of taxation decisions. Part IV sets out a procedure for review of taxation decisions. 

The following are treated as a taxation decision for the purposes of the Act –

(1)
A taxation assessment (paragraph (a)). “Taxation assessment” is defined in section 2 (see above).

(2)
The decision of the Chief Commissioner on of an application for an extension of time to deliver a tax return (paragraph (b)). The decision is made by the Chief Commissioner under section 4(2). 

(3)
The decision of the Chief Commissioner on an application for an extension of time to lodge an objection to a taxation decision (paragraph (c)). The decision is made by the Chief Commissioner under section 9(4).

(4)
A decision of the Chief Commissioner on an application for an extension of time for the payment of tax, including the payment of the tax in instalments (paragraph (d)). The decision is made by the Chief Commissioner under section under section 14(3). 

(5)
A decision by the Chief Commissioner to advance the due date for payment of tax in the case of a taxpayer leaving Tonga permanently (paragraph (d)). The decision is made by the Chief Commissioner under section 14(6).

(6)
A decision by the Chief Commissioner to issue a notice on a person under section 16(2) (paragraph (e)). 

(7)
A decision by the Chief Commissioner on an application to amend the amount due under a section 16(2) notice or extend the time for payment under such notice (paragraph (e)). Such an application is made under section 16(7).

(8)
A determination by the Chief Commissioner of the amount payable by a taxpayer or deceased whose assets are in the possession or control of a liquidator (paragraph (f)). The determination is made under section 18(2).

(9)
A decision of the Chief Commissioner as to dealings with assets by a liquidator prior to service of a notice under section 18(2) (paragraph (f)). The decision is made under section 18(3).

(10)
A decision by the Chief Commissioner to issue a departure prohibition certificate in respect of a taxpayer (paragraph (g)). The decision is made under section 19. 

(11)
A decision by the Chief Commissioner to refuse to issue a person with a Taxpayer Identification Number (paragraph (h)). The decision is made under section 25(3). 

(12)
A decision by the Chief Commissioner to cancel a Taxpayer Identification Number (paragraph (h)). The decision is made under section 26(1).

(13)
A decision by the Chief Commissioner to declare an individual as a representative of person (paragraph (i)). The declaration is made under section 28(3).

(14)
A decision by the Chief Commissioner on an application for remission of any penalty (paragraph (j)). The decision is made under section 36(5). 

taxpayer

This definition is relevant to a number of provisions in the Act that refer to a “taxpayer”. The definition is co-ordinated with the definition of “tax” in section 2. Any person liable to pay any amount treated as tax is a taxpayer for the purposes of the Act.

The following are treated as a “taxpayer” for the purposes of the Act –

(1)
A person who is a taxpayer for the purposes of the Income Tax Act (paragraph (a)). Any person paying, liable to pay, or believed by the Chief Commissioner to be liable to pay tax imposed by the Income Tax Act is a taxpayer for the purposes of that Act (section 2 of the Income Tax Act). This includes a non-resident liable for tax under section 70.

(2)
An employer or other person deducting tax from a payment of salary or wages (paragraph (b)). The obligation to deduct tax is in section 50 of the Income Tax Act. This is consistent with the treatment of the amount deducted as tax under paragraph (b) the definition of “tax” in section 2.

(3)
A person deducting tax from a payment of withholding income (i.e., interest, dividends, royalties or rent) to a non-resident (paragraph (c)). The obligation to deduct tax is in section 71 of the Income Tax Act. This is consistent with the treatment of the amount deducted as tax under paragraph (c) of the definition of “tax” in section 2. 

(4)
A person who is a vendor for the purposes of the Sales Tax Act (paragraph (d)). A vendor is any person engaged in the business of the sale of goods or services (section 2 of the Sales Tax Act). 

(5)
A person liable for penalty under the Act (paragraph (e)). This is consistent with the treatment of penalty as tax under paragraph (f) of the definition of “tax” in section 2.

(6)
A person who is a representative (as defined in section 28) of a person described in (1)-(5) above (paragraph (f)).

tax period 

This definition is relevant to section 21, which relates to the keeping of records, and sections 32 and 34, which impose penalties. 

The following are treated as a “tax period” for the purposes of the Act –

(1)
Where the Act is applying for the purposes of the income tax, the tax period is the fiscal year (paragraph (a)). The fiscal year of a taxpayer is the twelve-month period ending on the 30th day of June (section 2 of Income Tax Act). For companies, the fiscal year is the period of twelve months ending on the balance date of its annual accounts. 

(2)
Where the Act is applying for the purposes of tax deducted under section 50 or 71 of the Income Tax Act, the tax period is the period to which the deduction relates (paragraph (b)). Tax is deducted under section 50 of the Income Tax Act from a payment of salary or wages. The period of the deduction (and therefore the tax period) is the “pay period” to which the salary or wages relate (section 59(1) of the Income Tax Act). Tax is deducted under section 71 of the Income Tax Act from a payment of withholding income (i.e., interest, dividends, royalties or rent) to a non-resident. The period of the deduction (and therefore the tax period) is the date of the payment (section 72 of the Income Tax Act). Thus, the tax period is the date of payment.

(3)
Where the Act is applying for the purposes of the sales tax, the tax period is the vendor’s reporting period under section 5(1) of the Sales Tax Act (paragraph (c)). In the ordinary case, the reporting period is the calendar month. The Chief Commissioner may approve a shorter reporting period (week or fortnight). 

tax return

This definition is primarily relevant to Part II, which provides rules relating to the delivery of tax returns.

The following are treated as a “tax return” for the purposes of the Act –

(1)
The annual return of income required to be delivered by a taxpayer under section 39 of the Income Tax Act (paragraph (a)).

(2)
A return of income required to be delivered by a representative of a taxpayer under section 40 of the Income Tax Act (paragraph (b)).

(3)
A reconciliation statement required to be filed by a person deducting tax from a payment of salary or wages under section 59(1)(c) of the Income Tax Act (paragraph (c)).

(4)
A statement required to be filed by a person deducting tax from payment of withholding income to a non-resident under section 73(a) of the Income Tax Act (paragraph (d)).

(5)
A periodic sales tax return required to be delivered under section 5(2) of the Sales Tax Act (paragraph (e)).

(6)
An annual sales tax return required under section 6(1) of the Sales Tax Act (paragraph (f)). 

2.
PART II

TAX RETURNS
2.1
Section 3 
Delivery of Tax Returns

3. (1) The Chief Commissioner of Revenue may, by notice in writing, where a taxpayer has failed to deliver a tax return as required under a revenue law require the taxpayer to deliver the return by the due date set out in the notice,
(2) The Chief Commissioner of Revenue may, by notice in writing, where he is not satisfied with a tax return delivered by a taxpayer, require the taxpayer to deliver -

(a) a further or fuller return; or

(b) any further information as specified in the notice, by the due date set out in the notice.


2.1.1
Explanation
This Part provides rules relating to the delivery of tax returns by taxpayers. “Tax return” is defined in section 2 (see above).

This section provides rules relating to the delivery of tax returns. 

Subsection (1) deals with the case where a taxpayer has failed to deliver a tax return as required under a revenue law (Income Tax Act, Sales Tax Act and Revenue Administration Act, 2002). Tax return is defined in section 2. The due date for delivery of each class of tax return is set out below –

(1)
The annual return of income is to be delivered to the Chief Commissioner within two months after the end of the person’s fiscal year (section 39 of the Income Tax Act). 

(2)
A return of income to be delivered by the representative of a taxpayer is to be delivered by the date set out in the notice requiring the representative to deliver the return (section 40 of the Income Tax Act).

(3)
A reconciliation statement to be delivered by an employer or other person deducting tax from the payment of salary or wages to an employee is to be delivered by the 31st of July of each year (section 59(1)(c) of the Income Tax Act). 

(4)
A statement to be delivered by a person deducting tax from a payment of withholding income to a non-resident is to be delivered by the 31st of July of each year (section 73(a) of the Income Tax Act). 

(5)
The monthly return of sales and sales tax collected to be delivered by a vendor is to be delivered by the 28th day of the end of the month to which the return relates (section 5(2) of the Sales Tax Act). – now relevant for Consumption Tax 
(6)
The annual return of sales and sales tax collected to be filed by a vendor (section 6(1) of the Sales Tax Act). – No longer relevant
The Chief Commissioner is empowered, by notice in writing, to require the taxpayer to deliver the return by the date set out in the notice or within such further time as the Chief Commissioner may allow under section 4. 

In the case of a return of income or a sales tax (now consumption tax) return, a notice under subsection (1) is an alternative to immediately raising a default assessment. Serving a notice on the taxpayer under subsection (1) may be preferred as the taxpayer has the information necessary for the making of the assessment. If the taxpayer fails to respond to a notice under subsection (1), then the Chief Commissioner would raise a default assessment.

Subsection (2) applies where the Chief Commissioner is not satisfied with a tax return delivered by a taxpayer. In this case, the Chief Commissioner may, by notice in writing, require the taxpayer to deliver a further or fuller return, or provide any further information as may be specified in the notice. The further or fuller return, or further information is to be delivered to the Chief Commissioner by the due date set out in the notice, or within such further time as the Commissioner may allow. 

The methods for serving a notice under this section are set out in section 54. In an appropriate case, the notice may be served by the Chief Commissioner by facsimile transmission.

2.2
Section 4.
Extension of Time to Deliver Tax Return

(1) A taxpayer required to deliver a tax return may apply, in writing, to the Chief Commissioner of Revenue for an extension of time and such an application shall be made by the original due date for delivering the tax return to which the application relates.

(2) The Chief Commissioner of Revenue may, upon satisfaction that there is reasonable cause, grant an application under this section and shall serve notice of the decision on the application.

(3) An extension of time under this section shall not exceed 30 days provided that the Chief Commissioner of Revenue may grant an extension beyond 30 days in exceptional circumstances.

(4) An extension of time granted under this section shall not change the date for payment of any tax due in respect of the return.


2.2.1
Explanation

This section empowers the Chief Commissioner to grant a taxpayer an extension of time to deliver a tax return. “Tax return” is defined in section 2.

Subsection (1) provides that a taxpayer may apply to the Chief Commissioner, in writing, for an extension of time to deliver a tax return. An application for an extension of time must be made by the original due date for delivery of the return. The Chief commissioner has no power to consider an application made after that date.

Subsection (2) provides that the Chief Commissioner may grant an application under subsection (1) if the Chief Commissioner is satisfied that the applicant is unable to deliver the return by the due date for any reasonable cause. The Chief Commissioner may consider that a taxpayer has a reasonable cause for being unable to deliver a return on time where the taxpayer is absent from Tonga, or suffers from illness or some other misadventure (such as loss of records due to accident or natural cause). Importantly, the decision as to whether to grant an extension of time is a matter within the Chief Commissioner’s discretion. The Chief Commissioner will need to consider all the circumstances. For example, a taxpayer’s absence from Tonga is unlikely to be a reasonable cause if the taxpayer had sufficient notice of the travel and failed to make adequate arrangements for the delivery of the return in his or her absence. 

Subsection (2) obliges the Chief Commissioner to serve the taxpayer with notice of the decision on an application for an extension of time. Subsection (3) provides that an extension will usually be for no more than 15 days, but in exceptional circumstances the Commissioner may allow a longer period. The methods for serving a notice under this section are set out in section 54. In an appropriate case, the notice may be served by the Chief Commissioner by facsimile transmission.

The Chief Commissioner’s decision on an application for an extension of time is a taxation decision (see paragraph (a) of the definition of “taxation decision” in section 2). By virtue of section 7, a taxpayer may challenge the decision only under the objection and appeal procedure in Part IV. This means that the taxpayer must lodge an objection to the decision under section 9(1) within thirty days of service of the notice of the decision. 

The granting of an extension of time to deliver a tax return protects the taxpayer from the imposition of penalty under section 32. However, subsection (4) makes it clear that the extension does not alter the date for payment of any tax due under the return. This means that, if the tax is not paid by the original due date, then late payment interest will run from that date. 

As stated above, this section provides a mechanism for a taxpayer to apply for an extension of time to deliver any return or statement that is treated as a tax return for the purposes of the Act. As a consequential amendment, has been made to the Income Tax Act - section 39(8) of the Income Tax Act (which empowered the Commissioner to extend the time for delivery of the annual return of income) is repealed (see the Income Tax Amendment Act, 2002). 

2.3
Section 5.
Tax Return Duly Made

A tax return purporting to be made by or on behalf of any taxpayer shall be treated as having been made by that taxpayer or with the taxpayer’s authority unless the contrary is proved.


2.3.1
Explanation 

This section provides for a presumptive rule relating to the delivery of tax returns. 

A tax return purporting to be made by, or on behalf of, a taxpayer is treated as having been made by the taxpayer unless the taxpayer proves to the contrary. This means that, if a taxpayer wants to challenge the making of a return, then the onus is on the taxpayer to prove, on the balance of probabilities, that he or she did not make or sign the return, or authorise the making of the return by another person. This may be relevant, for example, where there is a false statement in the return. The effect of the section is that the taxpayer is treated as having made the return. It is for the taxpayer to prove to the contrary. 

3.
PART III
TAXATION DECISIONS 

This Part provides rules relating to the validity and correctness of taxation decisions. “Taxation decision” is defined in section 2. See the list of decisions treated as taxation decisions for the purposes of the Act in the commentary to the definition.

3.1
Section 6.
Taxation Decisions 

6. Except in proceedings under part IV of this Act -

(a) no taxation decision shall be disputed in the Tax Tribunal, in any Court, or in any other proceedings on any ground whatsoever; and

(b) the amount and particulars of every taxation assessment shall be treated as correct and the liability of the taxpayer shall be determined accordingly.

3.1.1
Explanation
This section provides that a taxation decision cannot be disputed in the Tax Tribunal, any Court or any other proceedings. In the case of a taxation assessment, it is further provided that the amount and other particulars of the assessment are to be treated as correct. The only exception to the application of the section is the taxation objection and appeal procedure in Part IV of the Act. 

The purpose of the section is to ensure that a taxation decision can be challenged only under the taxation objection and appeal procedure in Part IV. This means, for example, that the correctness of a taxation assessment cannot be challenged by the taxpayer in any debt recovery proceedings initiated by the Chief Commissioner. In other words, the objection and appeal procedure is the exclusive source of a taxpayer’s right to challenge a taxation decision and under that procedure strict time limits apply.

The section is a re-enactment of section 45 of the Income Tax Act, but as a rule applicable to all taxation decisions. There has been some simplification of the drafting with no intended change in meaning. As a consequential amendment, section 45 of the Income tax Act is repealed (see Income Tax Amendment Act, 2002).

3.2
Section 7.
Defect does not affect validity
7. The validity of a taxation decision or a notice of a taxation decision or any other document purporting to be made, or executed under any revenue law shall not be -

(a) quashed or deemed to be void or voidable for want of form; or

(b) affected by reason of any mistake, defect, or omission therein, if it is, in substance and effect, in conformity with the revenue law under which it has been made, issued, or executed and the person assessed, or intended to be assessed or affected by the decision or document, is designated in it according to common understanding.
3.2.1
Explanation 

This section provides that the validity of a taxation decision is not affected by reason of non-compliance with any provisions of the relevant revenue law  under which the decision has been made (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002). 

The section is a re-enactment of section 44 of the Income Tax Act, but as a rule applicable to all taxation decisions. As a consequential amendment, section 44 of the Income tax Act is repealed (see Income Tax Amendment Act, 2002).

This section provides that a notice of a taxation decision or any other document made under a revenue law cannot be challenged for want of form if it is, in substance and effect, in conformity with the revenue law under which it has been made. This means, for example, that a minor error of form does not render a taxation assessment void.

4.
PART IV – TAXATION OBJECTIONS AND APPEALS

This Part establishes a procedure for review of taxation decisions. “Taxation decision” is defined in section 2 (see above). 

The combined effect of Parts III and IV is that the review procedure is the exclusive basis for reviewing taxation decisions replacing the normal judicial review remedies available in respect of administrative action. Strict time limits apply at each step in the review process so as to ensure timely resolution of tax disputes. 

There are three steps in the review process. The first step is internal review of the taxation decision by the Chief Commissioner. This is initiated by the taxpayer lodging an objection to the decision with the Chief Commissioner. It is expected that the Chief Commissioner’s determination of the objection (referred to as an “objection decision”) will resolve most tax disputes. 

A taxpayer not satisfied with the objection decision may apply to the Tax Tribunal for review of the decision. The Tax Tribunal is a specialist administrative body established under section 60. It is independent of the tax administration. The role of the Tribunal is to satisfy itself as to whether the objection decision of the Chief Commissioner is correct (i.e., to review the merits rather than the legality of the decision). For this purpose, the Tribunal has all the powers of the Chief Commissioner (see section 10(2)). 

The final step in the review procedure is an appeal to the Supreme Court from the decision of the Tax Tribunal. Either party to the proceeding before the Tax Tribunal may appeal to the Supreme Court. An appeal to the Supreme Court can be made only on a question of law. This means that the Tax Tribunal is the final arbiter of questions of fact.

4.1
Section 8.
Objection to a Taxation Decision

8. (1) A taxpayer dissatisfied with a taxation decision may lodge an objection to the decision with the Chief Commissioner of Revenue within thirty days of service of the notice of the decision.

(2) An objection to a taxation decision shall be in the prescribed form.

(3) A taxpayer dissatisfied with a taxation decision may apply, in writing, to the Chief Commissioner of Revenue for an extension of time and such an application shall be made within thirty days of service of the notice of the decision.

(4) The Chief Commissioner of Revenue may if satisfied there is reasonable cause, grant an application under this section and shall serve notice of the decision on the applicant.
(5) An extension of time under this section shall not exceed fifteen days provided that the Chief Commissioner of Revenue may grant an extension beyond fifteen days in exceptional circumstances.

(6) The Chief Commissioner of Revenue shall after consideration of the objection, allow the objection in whole or in part or disallow the objection and his decision shall be referred to as an “objection decision”.

(7) The Chief Commissioner of Revenue shall serve notice of the objection decision on the taxpayer within thirty days.

(8) Where the Chief Commissioner of Revenue has not made an objection decision within 60 days of the objection being lodged, the taxpayer may elect, by notice in writing to the Chief Commissioner of Revenue, to treat the Chief Commissioner of Revenue as having made a decision to allow the objection.

(9) Where a taxpayer has made an election under subsection (8), the taxpayer shall be treated as having been served with notice of the objection decision on the day his notice was lodged.
Regulations 3 and 4 of the Revenue Services Administration Regulations 2003

3 Form of objection

An objection to a taxation assessment shall be in Form 1 in the Schedule and an objection to a taxation decision shall be in Form 2 in the Schedule.

4 Lodgement of objection

An objection to a taxation decision shall be lodged at the office of the Department that issued the decision.
4.1.1
Explanation
This section provides for the first step in the procedure for the review of taxation decisions, namely the lodgement by the taxpayer of an objection to the decision. This is a prerequisite for external review of a taxation decision. Failure to lodge an objection within the time specified or within such further time as the Chief Commissioner may allow precludes the taxpayer from subsequently applying to the Tax Tribunal for review of the taxation decision or appealing the decision to the Supreme Court. 

Subsection (1) provides that a taxpayer dissatisfied with a taxation decision may lodge an objection to the decision with the Chief Commissioner within thirty days after service of the notice of the decision. “Taxpayer” and “taxation decision” are defined in section 2. Importantly, the objection procedure applies to all taxation decisions (as defined) and not just taxation assessments. An objection must be lodged by the taxpayer within thirty days of service of the notice of the taxation decision.

Subsection (2) provides that an objection must be in the prescribed form and state fully the grounds upon which it is made. The statement of the grounds of the objection must be sufficiently detailed so as to make the Chief Commissioner aware of the particular aspects of the decision that the taxpayer considers erroneous and the reasons for the taxpayer's view.  A statement of vague grounds, such as that a taxation assessment is "excessive" or an extension of time decision is "arbitrary", are not sufficient to amount to a valid objection.   

Subsection (3) provides that a taxpayer may apply, in writing, to the Chief Commissioner for an extension of time to lodge an objection decision. An application for an extension of time must be made before the expiry of the time for lodging an objection (i.e., within thirty days after being served with notice of the taxation decision). The Chief Commissioner has no power to consider an application made after that time.

Subsection (4) provides that the Chief Commissioner may grant an application under subsection (3) if the Chief Commissioner is satisfied that the applicant is unable to lodge the objection by the due date for any reasonable cause. The Chief Commissioner may consider that a taxpayer has a reasonable cause for being unable to lodge an objection on time where the taxpayer is absent from Tonga, or suffers from illness or some other misadventure (such as loss of records due to accident or natural cause). Importantly, the decision as to whether to grant an extension of time is a matter within the Chief Commissioner’s discretion. The Chief Commissioner will need to consider all the circumstances. For example, a taxpayer’s absence from Tonga is unlikely to be a reasonable cause if the taxpayer had sufficient notice of the travel and failed to make adequate arrangements for lodgement of the objection in his or her absence. 

The Chief Commissioner is obliged under subsection (4) to serve the taxpayer with written notice of the decision on an application for an extension of time. The methods for serving a notice under this section are set out in section 54. In an appropriate case, the notice may be served by the Chief Commissioner by facsimile transmission.

The Chief Commissioner’s decision on an application for an extension of time is a “taxation decision” as defined in section 2. By virtue of section 7, a taxpayer may challenge the decision only under the objection and appeal procedure in Part IV. This means that the taxpayer must lodge an objection to the decision under subsection (1) within thirty days of service of the notice of the decision.

Subsection (5) provides that an extension granted under subsection (4) is limited to thirty days from the original due date for lodging the objection. 

Subsection (6) obliges the Chief Commissioner to consider the objection and make a decision on the objection (referred to as an “objection decision”). The Chief Commissioner may either allow the objection in whole or part, or disallow it. Where the Chief Commissioner allows the objection in whole or part, the Chief Commissioner must amend the taxation decision accordingly. Where the objection decision relates to a taxation assessment, the rules on amendment of assessments in the relevant revenue law apply for this purpose. Subsection (7) obliges the Chief Commissioner to serve the taxpayer with notice of the objection decision. The Chief Commissioner must do this as soon as is practicable after making the decision. The methods for serving a notice under this section are set out in section 54. In an appropriate case, the notice may be served by the Chief Commissioner by facsimile transmission. Service of the notice of the objection decision starts the time running under section 62(2)(c) for making an application to the Tax Tribunal for review of the objection decision.

No time limit is specified within which the Chief Commissioner must make an objection decision, although it is expected that objection decisions would be made in a reasonable time having regard to the complexity of the issues raised in the taxpayer’s objection. Subsection (8) provides that, where the Chief Commissioner has failed to make an objection decision within 60 days of the objection being lodged, the taxpayer may elect to treat the Chief Commissioner as having made a decision to disallow the objection. An election under subsection (8) must be made in writing and lodged with the Chief Commissioner. The Chief Commissioner is bound by an election made under subsection (8). Where a taxpayer has made an election, subsection (9) treats the taxpayer as having been served with notice of the objection decision on the day that the taxpayer lodged the election notice with the Chief Commissioner. This starts the time running under section 62(2)(c) for making an application to the Tax Tribunal for review of the subsection (8) deemed objection decision. 

The procedure in subsections (8) and (9) allows a taxpayer to take the objection to the Tax Tribunal (i.e., external review) where the Chief Commissioner has been unable to make an objection decision within ninety days of lodging the objection. This cannot otherwise be done until the Chief Commissioner has made an objection decision. Thus, this procedure protects a taxpayer from any unnecessary delay by the Chief Commissioner in the making of an objection decision. 

The Revenue Services Administration Regulations 2003 

3 Form of objection

An objection to a taxation assessment shall be in Form 1 in the Schedule and an objection to a taxation decision shall be in Form 2 in the Schedule.
“REVENUE SERVICES ADMINISTRATION ACT 2002

LAO KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2002

FORM 1/FOOMU 1
THE REVENUE SERVICES ADMINISTRATION REGULATIONS 2003/ NGAAHI TU’UTU’UNI KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2003
(Regulation 3/Tu’utu’uni 3)

NOTICE OF OBJECTION TO A TAXATION ASSESSMENT/ FANONGONONGO ‘O E LAUNGA KI HA FAKAFUOFUA TUKUHAU

In the matter of the assessment of/‘I he me’a ‘o e pa’anga kuo fakafuofua’i ‘a _____________

To the Chief Commissioner of Revenue/ Ki he Komisiona Pule ki he Pa’anga Hu Mai.
I hereby give notice that I object to the taxation assessment for the tax period __________  and issued to me by notice of assessment dated ______________, and claim that the assessment should be reduced by _____________/

‘Oku ‘ou fanongonongo heni ‘oku ou launga ki he fakafuofua tukuhau ki he vaha’a taimi tukuhau _____________ na’e ‘omai mai kia au ‘aki ‘a e fanongonongo fakafuofua tukuhau ‘o e ‘aho ________________, pea ‘oku ou pehe ‘oku totonu ke fakasi’isi’i ‘aki ‘a e ________________ .

The grounds on which I rely are/ Ko e ngaahi makatu’unga ‘oku ou fakafalala ki ai ko e –

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

(briefly state grounds of objection/Fakamatala nounou heni ‘a e ngaahi ‘uhinga)

)

Signature/ Fakamo’oni hingoa _______________________________________________

Designation/ Lakanga _______________________________________________

Taxpayer’s Name/ Hingoa ‘o e Taha Tukuhau __________________________________________

Taxpayer Identification Number/ Fika Tukuhau ‘a e Taha Tukuhau ________________________

Address/ Tu’asila _______________________________________________

_______________________________________________

Phone/Telefoni____________ Fax/Fekisimili____________ E-mail/’I-meili______________

Date/’Aho_______________________________________________

REVENUE SERVICES ADMINISTRATION ACT 2002

LAO KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2002

FORM 2/ FOOMU 2
THE REVENUE SERVICES ADMINISTRATION REGULATIONS 2003/ NGAAHI TU’UTU’UNI KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2003
(Regulation 3/Tu’utu’uni 3)

NOTICE OF OBJECTION TO A TAXATION DECISION (OTHER THAN A TAXATION ASSESSMENT)/ FANONGONONGO ‘O E LAUNGA KI HA TU’UTU’UNI TUKUHAU (TUKUKEHE ‘A E FAKAFUOFUA TUKUHAU)

In the matter of/‘I he me’a ‘a _____________________

To the Chief Commissioner of Revenue/ Ki he Komisiona Pule ki he Pa’anga Hu Mai.

I hereby give notice that I object to the taxation decision issued to me by notice dated ______________, and claim that the decision should be changed as follows/ ‘Oku ‘ou fanongonongo heni ‘oku ou launga ki he tu’utu’uni tukuhau na’e ‘omai mai kia au ‘aki ha fanongonongo ‘o e ‘aho ________________, pea ‘oku ou pehe ‘oku totonu ke liliu ‘a e tu’utu’uni ‘o pehe ni –

 ____________________________________________________________________________________________________________________________________________________

The grounds on which I rely are/ Ko e ngaahi makatu’unga ‘oku ou fakafalala ki ai koe –

 ____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

(briefly state grounds/Fakamatala nounou heni ‘a e ngaahi ‘uhinga)

Signature/ Fakamo’oni hingoa _______________________________________________

Designation/ Lakanga _______________________________________________

Taxpayer’s Name/ Hingoa ‘o e Taha Tukuhau __________________________________________

Taxpayer Identification Number/ Fika Tukuhau ‘a e Taha Tukuhau ________________________

Address/ Tu’asila _______________________________________________

_______________________________________________

Phone/Telefoni____________ Fax/Fekisimili____________ E-mail/’I-meili______________

Date/’Aho__________________________________________

4 Lodgement of objection

An objection to a taxation decision shall be lodged at the office of the Department that issued the decision.

4.2
Section 9.
Review of Objection Decision by Tax Tribunal

9. (1) A taxpayer dissatisfied with an objection decision may apply to the Tax Tribunal for review of the decision in accordance with section 60.

(2) The Tax Tribunal may in reviewing an objection decision exercise all the powers of the Chief Commissioner of Revenue under the revenue law relating to that objection.

(3) Where an application for review relates to a taxation assessment, the Tax Tribunal may make an order to -

(a) affirm, reduce or increase the taxation assessment to which the objection decision relates; or

(b) remit the taxation assessment to the Chief Commissioner of Revenue for reconsideration in accordance with the directions of the Tribunal.

(4) Where an application for review relates to a taxation decision other than a taxation assessment, the Tax Tribunal may make an order to affirm, vary, or set aside the decision.

4.2.1
Explanation 


This section provides for the review of objection decisions by the Tax Tribunal. The Tribunal is an independent administrative body established under section 60 with the power to hear applications for review of reviewable decisions. An objection decision is a reviewable decision for this purpose (see the definition of “reviewable decision” in section 2 of the Act).

Subsection (1) provides that a taxpayer dissatisfied with an objection decision may apply to the Tribunal for review of the decision. An application to the Tribunal must be made in accordance with section 62.

Subsection (2) provides that, in reviewing an objection decision, the Tribunal may exercise all the powers and discretions that are conferred by the relevant revenue law on the Chief Commissioner in making the taxation decision to which the objection decision relates. The role of the Tribunal is to satisfy itself as to whether the objection decision of the Chief Commissioner is correct. This involves the Tribunal satisfying itself that the taxation decision to which objection relates is correct. The Tribunal’s review is a full merits review of taxation and objection decisions. For this purpose, the Tribunal may re-exercise any discretion exercised by the Chief Commissioner in making the taxation decision.  

Subsections (3) and (4) provide the Tribunal with broad powers as to the form its order may take. Subsection (3) applies where the objection decision relates to a taxation assessment (see section 2 definition). Where the Tribunal decides that the taxation assessment is correct, the Tribunal’s decision shall be to affirm the assessment. In any other case, the Tribunal has the power to increase, decrease or otherwise amend the assessment. This means that the Tax Tribunal can amend the assessment and does not have to refer the assessment back to the Chief Commissioner. Alternatively, the Tribunal may remit the taxation assessment back to the Chief Commissioner for reconsideration in accordance with its directions.

Subsection (4) applies where the objection decision relates to a taxation decision other than a taxation assessment. Where the Tribunal decides that the taxation decision is correct, the Tribunal’s decision shall be to affirm the decision. Where the Tribunal wholly or partly agrees with the taxpayer’s objection, the Tribunal may vary or set aside the decision. The Tribunal has the power to issue consequential directions as the case may require. These could relate, for example, to the implementation of its decision.

4.3
Section 10.
Appeal to Supreme Court from a Decision of the Tax Tribunal

10. Any party to a proceeding before the Tax Tribunal has a right of appeal on a question of law to the Supreme Court, within 30 days after being notified of the decision.

4.3.1
Explanation

This section provides for an appeal from a decision of the Tax Tribunal to the Supreme Court of Tonga. 

Subsection (1) provides that a party to a proceeding before the Tribunal dissatisfied with the Tribunal’s decision may appeal the decision to the Supreme Court. Either the taxpayer or the Chief Commissioner may make the appeal. An appeal must be made in accordance with the procedure in section 64.

Subsection (2) provides that an appeal from the decision of the Tribunal to the Supreme Court may be made only on a question of law. The party appealing must state the question of law in the notice of appeal. While the distinction between questions of law and questions of fact may not always be easy to draw in particular cases, some broad principles may be stated. First, the question of what actually happened is a question of fact. For example, the question of whether the taxpayer has actually incurred a particular expense is a question of fact. This question may only be decided by the Chief Commissioner (as decision-maker) and the Tax Tribunal (as reviewer of the merits of the Chief Commissioner's decision). The decision of the Tribunal on this issue cannot be appealed to the Supreme Court, as it does not raise a question of law. Secondly, the interpretation of a particular section in a revenue law is a question of law, and therefore, the decision of the Tribunal on such a question may be appealed to the Supreme Court. Thirdly, a question of whether particular facts ascertained fall within a particular section of a revenue law is regarded as a question of law. For example, the question of whether a particular expense incurred is a deductible expense under the income tax is a question of law, and therefore, the decision of the Tribunal on this question may be appealed to the Supreme Court.  

As stated above, the Supreme Court reviews the legality of the decision of the Tax Tribunal. This means that an appeal to the Supreme Court will be successful only if the Tribunal is found to have made an error of law which resulted in a decision different to that which would have been made if there had been no error of law. Generally, the Supreme Court will make its decision based on the findings of fact, and the inferences drawn from those facts, by the Tribunal.   

The Supreme Court will decide the appeal in accordance with the Rules of the Supreme Court. Under these rules, the Court is permitted to make such order as it considers appropriate by reason of its decision. Where the taxpayer's appeal is wholly or partly allowed, the Court may either remit the matter to the Tribunal or finally dispose of the matter itself. As the appeal to the Court is from the decision of the Tribunal, it may be appropriate in some cases to remit the matter to the Tribunal for further consideration. For example, the Court may consider that further findings of fact are necessary before a correct decision on the objection can be made. Where the matter is remitted to the Tribunal, it would ordinarily be remitted to the Tribunal constituted by the same member(s) as heard the original appeal. Alternatively, the Court may make a decision that finally disposes of the matter. For example, it may order that the assessment be amended. This is likely to occur in a case where the Tribunal has found all the facts necessary to enable a decision to be made by the Court.   

4.4
Section 11.
Implementation of Decisions of the Tax Tribunal and Supreme Court

11. (1) The Chief Commissioner of Revenue shall within 45 days after -

(a) a final decision of the Tax Tribunal; or

(b) being notified of a decision of the Supreme Court, take such action, including amending any taxation assessment, as is necessary to give effect to the decision.

(2) The decision of the Tax Tribunal shall become final if no notice of appeal is lodged with the Registrar of the Supreme Court under this Act.
4.4.1
Explanation

This section provides for the implementation of decisions of the Tax Tribunal and Supreme Court.

Paragraph (a) of subsection (1) obliges the Chief Commissioner to give effect to a decision of the Tax Tribunal within sixty days after the decision becomes final. According to subsection (2), where no notice of appeal is lodged with the Registrar of the Supreme Court within the appeal period in section 64, the decision of the Tribunal becomes final at the end of that period. The appeal period would include any extension of time allowed by the Supreme Court under section 64 for lodging the notice of appeal. Where there is an appeal to the Supreme Court, the Chief Commissioner is not obliged to implement the decision of the Tax Tribunal. In this case, the obligation on the Chief Commissioner is to implement the decision of the Supreme Court. It is provided in paragraph (b) of subsection (1) that the Chief Commissioner must give effect to the decision of the Supreme Court within sixty days after being notified of the decision.

The Chief Commissioner must take such action as is necessary to give effect to the decision of the Tribunal or Supreme Court. In the ordinary case, this would involve amending the taxation assessment to which the decision relates. It is provided in section 41A(3) of the Income Tax Act (included in Income Tax Amendment Act 2002) that the time limits for amending income tax assessments do not prevent the Chief Commissioner from giving effect to a decision of the Tax Tribunal or Supreme Court. There is a similar rule in section 6A(7) of the Sales Tax Act (included in Sales Tax Amendment Act 2002).

The effect of the section is that the Chief Commissioner is not obliged to amend a taxation assessment until final determination of any dispute relating to the assessment. In particular, as stated above, the Chief Commissioner is not obliged to implement a decision of the Tax Tribunal where an appeal has been properly lodged against the decision. This means, for example, that the Commissioner may retain any disputed tax until there is final determination of the dispute.

4.5
Section 12.
General Provisions in Relation to Taxation Objections and Appeals

12. (1) In any proceeding under this Part, the burden shall be on the taxpayer

to prove -

(a) in the case of taxation assessment, that the assessment is excessive; or

(b) in the case of any other taxation decision, that the decision should not have been made or should have been made differently.

(2) The tax due under a taxation assessment shall be payable notwithstanding that an objection, application for review or notice of appeal has been lodged in respect of the assessment.

(3) The taxpayer shall be limited in an application to the Tax Tribunal or appeal to the Supreme Court, to the grounds stated in the objection to which the objection decision relates unless the Tribunal or Court grants the taxpayer leave to add new grounds.


4.5.1 Explanation

This section provides three rules of general application to taxation objections and appeals. 

Subsection (1) provides that, in any proceeding under Part IV, the burden of proof is on the taxpayer. The following are proceedings under Part IV: the lodging of an objection to a taxation decision under section 9; a review of an objection decision by the Tax Tribunal under section 10; and an appeal of the Tribunal’s decision to the Supreme Court under section 11. 

Paragraph (a) provides that where the taxation decision that is the subject of the proceeding is a taxation assessment, the burden is on the taxpayer to prove that the amount of the assessment is excessive. Importantly, there is no obligation on the Chief Commissioner to prove that the assessment is correct. In the case of any other taxation decision, paragraph (b) provides that the burden is on the taxpayer to prove that the decision should not have been made or should have been made differently. For example, if the taxation decision relates to the Chief Commissioner’s refusal to grant an extension of time to deliver a tax return, then the burden is on the taxpayer to prove that an extension should have been granted (i.e., that the decision should have been made differently). 

As objection and appeal proceedings are civil proceedings, the taxpayer must prove his or her case on the balance of probabilities. In other words, the taxpayer must establish that it is more likely than not that the position is as he or she alleges.

Subsection (2) provides that the tax payable under a taxation assessment may be recovered by the Chief Commissioner notwithstanding that an objection, application for review, or notice of appeal has been lodged in respect of the assessment. In other words, the due date for payment of tax is not delayed by the fact that the taxpayer disputes the taxation assessment under which the tax is payable. However, the Chief Commissioner may extend the due date for payment of the tax or to arrange for payment by instalments (section 4 of the Act). The Chief Commissioner may be prepared to exercise this power where there is a genuine dispute as to the taxpayer's liability. For example, the Chief Commissioner may agree to extend the time for payment of, say, half the disputed tax until after the taxpayer's objection has been finally resolved. Importantly though, there is nothing obliging the Chief Commissioner to do so, as it is a matter totally within the Chief Commissioner’s discretion. 

Subsection (3) limits a taxpayer to the grounds set out in the taxpayer's objection, although the Tax Tribunal or Supreme Court has a discretion to grant the taxpayer leave to add new grounds. It is not intended that there be any limit on the type of grounds that may be added to support the taxpayer’s application for review or Supreme Court appeal. In fact, the Tribunal or Supreme Court may permit a taxpayer to add entirely new grounds for arguing that a taxation decision is erroneous. This is the case even if the Tribunal or Supreme Court is required to consider matters not considered by the Chief Commissioner in making the original assessment or the objection decision.  This ensures that the Tribunal or Supreme Court focuses on issues of substance relating to the taxation decision in dispute. 

While the power to permit a taxpayer to add new grounds is discretionary, it is expected that the Tribunal or Supreme Court will generally exercise the discretion in the taxpayer's favour. Examples of cases where the Tribunal or Supreme Court may refuse to grant leave to add new grounds include –

(1)
Where the Tribunal believes that the taxpayer has acted in bad faith in not including the grounds in its objection;

(2)
Where the adding of the new grounds will prejudice the Chief Commissioner in some way which cannot be adequately compensated for by an order of costs; or

(c)
Where the grounds sought to be added are clearly futile or pointless.  

5.
PART V -
RECOVERY OF TAX

This Part provides rules for the recovery of tax that is due for payment. It applies to all amounts within the definition of “tax” in section 2, namely income tax, tax deducted at source, an amount required to be set aside by a liquidator, sales tax and penalty. It also applies to amounts payable under section 16 (recovery of tax from third parties), late payment interest and the cost of distress, being amounts treated as tax for the purposes of the application of Part V.

5.1
Section 13.
Payment of Tax

13. (1) A taxpayer may apply, in writing, to the Chief Commissioner of Revenue for an extension of time to pay any tax due and such application shall be made by the original date on which it was due

for payment.

(2) Where an application has been made under this section, the Chief Commissioner of Revenue may, having regard to the circumstances of the case -

(a) grant the taxpayer an extension of time of time for payment of tax due; or

(b) require the taxpayer to pay any tax due in instalments as he may determine.

(3) The Chief Commissioner of Revenue shall serve the taxpayer with a written notice of his decision.

(4) Where a taxpayer is permitted to pay tax by instalments and the taxpayer defaults in payment of any instalment, the whole balance of the tax outstanding, at the time of the default, shall become

immediately payable.

(5) The grant of an extension of time or the grant of permission to pay tax due by instalments shall not preclude any liability for interest arising under section 30 from the original date the tax was due for payment.

(6) Where the Chief Commissioner of Revenue has reasonable grounds to believe that a taxpayer may leave Tonga before the due date for payment of tax, the tax shall be due on such date as specified by the Chief Commissioner of Revenue by notice in writing to the taxpayer.
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5 Tax payable in Tongan currency

Tax shall be paid in Tongan currency.

6 Method of payment

(1) Tax and interest due shall be paid—

(a) by the taxpayer or his representative in cash or by bank cheque at any office of the Department;

(b) by bank cheque sent by post to the post office box of the Department at Nuku‘alofa; or

(c) in any other manner specified by the Chief Commissioner.
(2) The Chief Commissioner shall give a receipt for tax or interest paid.

7 Application of payment

If, in addition to an amount of income tax or sales tax due, a taxpayer owes interest or penalty, or both, an amount paid by the taxpayer that is less than the total amount due shall be applied as follows—

(a) first in payment of penalty due;

(b) to the extent that the payment exceeds the penalty due, then in payment of interest due; and

(c) to the extent that the payment exceeds the penalty and interest due, then in payment of the income tax or sales tax due.
Regulation 7 of the Principal Regulations is amended REVENUE SERVICES ADMINISTRATION

(AMENDMENT) REGULATIONS 2006 by inserting the words “, consumption tax” after the words “income tax” wherever they appear.


5.1.1
Explanation

This section provides rules relating to the due date for payment of tax. 

Subsection (1) provides that the due date for payment of tax is determined under the relevant revenue law establishing the tax liability. The due dates are as follows –

(1)
Income tax is due for payment by the date set out in the notice of assessment (section 41(1) of the Income Tax Act). 

(2)
Tax deducted by an employer or other person from a payment of salary or wages is due for payment seven days after the end of the pay period to which the deduction relates (section 59(1) of the Income Tax Act).

(3)
Tax deducted by a person from a payment of withholding income to a non-resident is due for payment seven days after the date of payment.

(4)
In the ordinary case, sales tax is due for payment 28 days after the end of the month (section 5(1) of the Sales Tax Act). Sales tax may also be payable by a vendor under an assessment by the due date specified in the notice of assessment (section 6A of the Sales Tax Act - included by the Sales Tax Amendment Act, 2002)).  Now applies to Consumption tax.
(5)
Penalty is due for payment by the date set out in the notice of assessment (section 36(3) of the Act).

Subsection (2) provides that a taxpayer may apply, in writing, to the Chief Commissioner for an extension of time to pay any tax due. An application for an extension of time must be made before the original due date for payment of the tax as determined under subsection (1). The Chief Commissioner has no power to consider an application made after that time.

Subsection (3) provides that, where an application for an extension of time to pay tax due has been made, the Chief Commissioner may grant the extension or require the taxpayer to pay the tax due in instalments. In making a decision on the application, the Chief Commissioner is to have regard to all the circumstances of the taxpayer’s case, including the financial position of the taxpayer. Where the Chief Commissioner believes that an extension of time is not justified, then the application should be refused. The Chief Commissioner must give the taxpayer written notice of the decision. The methods for serving a notice under this section are set out in section 54. In an appropriate case, the Chief Commissioner may serve the notice by facsimile transmission.

The Chief Commissioner’s decision on an application for an extension of time is a “taxation decision” as defined in section 2. By virtue of section 7, a taxpayer may challenge the decision only under the objection and appeal procedure in Part IV. This means that the taxpayer must lodge an objection to the decision under section 9(1) within thirty days of service of the notice of the decision.

Subsection (4) provides that where the Chief Commissioner requires the taxpayer to pay tax due by instalments, the failure to pay an instalment by the due date renders the taxpayer immediately liable to pay the whole balance outstanding.

Subsection (5) provides that an extension of time or an arrangement to pay by instalments does not preclude the liability for late payment interest under section 31 running from the original due date. However, the extension of time or instalment arrangement protects the taxpayer from the imposition of penalty under section 33.

Subsection (6) empowers the Chief Commissioner to advance the time for payment in the case of a taxpayer who may leave Tonga permanently before the due date for payment arises. The Chief Commissioner may exercise this power only where there are reasonable grounds to believe that the taxpayer will leave Tonga permanently before the due date. Where the Chief Commissioner exercises the power under this subsection, the Chief Commissioner shall serve the taxpayer with notice of the new date for payment. The methods for serving a notice under this section are set out in section 54. In an appropriate case, the Chief Commissioner may serve the notice by facsimile transmission. The Chief Commissioner’s decision under this subsection is a “taxation decision” as defined in section 2. By virtue of section 7, a taxpayer may challenge the decision only under the objection and appeal procedure in Part IV. This means that the taxpayer must lodge an objection to the decision under section 9(1) within thirty days of service of the notice of the decision.

5.2
Section 14.
Tax Debt Due to Crown 

14. (1) Tax is a debt to the Crown and the Chief Commissioner of Revenue may recover in court any tax due in the name of the Crown.

(2) Subject to Part IV of this Act, a statement certified from the Chief Commissioner of Revenue specifying the amount of the tax owed shall be treated in any court as sufficient proof of the tax owed.

5.2.1 Explanation

This section provides for the recovery of tax payable. The section applies to any amount within the definition of “tax” in section 2. It also applies to late payment interest (see section 31(5)).

Subsection (1) provides that tax payable may be recovered as a debt owed by the taxpayer to the Crown and it also provides that the Chief Commissioner may recover any tax payable in any Court of competent jurisdiction in the name of the Crown. 

Subsection (2) provides a judgment debt procedure for the collection of unpaid tax. Where tax is unpaid, the Chief Commissioner may file a certified statement setting out the amount of tax owing with the clerk of any court of competent jurisdiction and that statement is treated as a civil judgment of that court in favour of the Chief Commissioner for the amount of the debt set out in the judgment. The judgment may be used by the Chief Commissioner to recover the amount owing in any court in Tonga having jurisdiction over the debtor.

Subsection (1) is a re-enactment of section 84(1) and (2) of the Income Tax Act, as rules applicable to all amounts of tax due. As a consequential amendment, section 84(1) and (2) of the Income tax Act are repealed (see the Income Tax Amendment Act, 2002).

5.2
Section 15.
Recovery of Tax 

15. (1) For the purposes of sections 15,16 and 17, “payer” means a person who owes of may subsequently owe money to the taxpayer, or who holds or may subsequently hold money for, or on account of, the taxpayer or who holds money on account of some other person for

payment to the taxpayer, or who has authority from some other person to pay money to the taxpayer and includes the Crown.

(2) This section shall apply where a taxpayer is liable to pay an amount of tax and -

(a) the tax has not been paid by the taxpayer by the due date for payment; or

(b) the Chief Commissioner of Revenue has reasonable grounds to believe that the taxpayer will not pay the tax by the due date for payment.

(3) Where this section applies, the Chief Commissioner of Revenue may, by notice in writing, require any person who owes money to the taxpayer to pay the amount specified in the notice to the Chief

Commissioner of Revenue. The amount to be specified in a notice under this subsection shall not exceed the amount of tax that has not been paid or the amount that the Chief Commissioner of Revenue believes will not be paid by the due date.

(4) Subject to subsection (5), a payer shall pay the amount specified in a notice under subsection (3) by the date specified in the notice. The date for payment specified in the notice shall not be a date

before the date that the amount owed to the taxpayer becomes due to the taxpayer or held on the taxpayer’s behalf.

(5) A payer shall not pay an amount under this section in excess of the amount owed to the taxpayer.

(6) A copy of the notice served on the payer shall be served on the taxpayer.
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8 Right of recovery

A person who has paid out of his own funds tax for, or on behalf of, another person under section 15 or 28 of the Act may recover the tax paid from the other person as a debt in court.

5.2.1 Explanation

This section empowers the Chief Commissioner to collect tax due from any person owing money to, or holding money for, a taxpayer without proceeding to execute a judgment debt. 

Subsection (1) states two conditions that must be satisfied for the section to apply –

(1)
A taxpayer must be liable to pay tax. “Tax” and “taxpayer” are defined in section 2. The effect of these definitions is that this section applies for the purposes of collecting income tax, tax deducted at source, the amount required to be set aside by a liquidator, sales tax and penalty. This section also applies to an amount due under a previous application of this section (subsection 13), the costs of distress proceedings (section 17(8) and late payment interest (section 31(5)). The due date for payment of tax is discussed in the explanation to section 14(1) above. 

(2)
The taxpayer must have failed to pay the tax by the due date for payment or the Chief Commissioner has reasonable grounds to believe that the taxpayer will not pay by the due date. An example where the Chief Commissioner may have reasonable grounds to believe that a taxpayer will not pay tax by the due date is where a taxpayer has been divesting itself of assets. Another example is a taxpayer that has a history of defaulting on its tax liabilities.

Where the conditions in subsection (1) are satisfied, subsection (2) provides that the Chief Commissioner may serve a notice on any person who owes money to the taxpayer requiring the person to pay the amount specified in the notice to the Chief Commissioner. The amount specified in the notice is not to exceed the amount that the taxpayer has failed to pay or the Chief Commissioner reasonably believes will not be paid by the due date. A notice under subsection (2) may be served on any “person”. “Person” is defined broadly in section 2 and includes, for example, the Government of Tonga. This means that a notice can be served on a Government department, agency, Court or any other Government body or authority. Where a notice has been validly served under subsection (2), the Chief Commissioner obtains a statutory right to payment that cannot be defeated by any subsequent dealing with, or action taken in respect of, the moneys referred to in the notice.

Subsection (3) sets out the circumstances where a person is treated as owing money to a taxpayer. The amount that the person is treated as owing to the taxpayer is referred to as the “available amount”. There are four classes of person on whom a notice under subsection (2) may be served. First, a notice may be served on a person who owes, or may owe, money to a taxpayer. This allows the Chief Commissioner to recover tax owing by a taxpayer from the debtors of that taxpayer, including persons who may become debtors of the taxpayer in the future. For example, the Chief Commissioner could use this section to require a financial institution to pay to the Chief Commissioner an amount standing to the credit of the taxpayer in an account with the financial institution. The notice, however, must not specify a date for payment to the Chief Commissioner that is before the date the amount becomes due to the taxpayer. In the above example, if the amount is a term deposit, then the notice could not require the financial institution to pay the amount over to the Chief Commissioner until the deposit matures.

Secondly, a notice may be served on a person who holds, or may hold, money on behalf of a taxpayer. This would include, for example, a real estate agent who holds the proceeds of the sale of real property for a taxpayer, or a lawyer or accountant who holds money on trust for the taxpayer as client. However, the notice must not specify a date for payment to the Chief Commissioner before the date that the money is held by the person for the taxpayer.

Thirdly, a notice may be served on a person who holds, or may hold, money on account of some other person for payment to the taxpayer. This would include a bank that has issued a letter of credit to a person where the taxpayer is the payee under the letter.

Fourthly, a notice may be served on a person having the authority of some other person to pay money to the taxpayer. This is intended to prevent the section being avoided by a person owing money to, or on behalf of, the taxpayer directing another person to pay the amount to the taxpayer and then reimbursing that other person.

Subsection (4) provides that the amount specified in a notice served under subsection (2) shall be paid to the Chief Commissioner by the due date set out in the notice. However, the date set out in the notice must not be before the date that the amount of money to which the notice relates is due for payment to the taxpayer or held on the taxpayer's behalf. Subsection (4) is expressed to be subject to subsection (5), which makes it clear that a person is not obliged to pay an amount under a subsection (2) notice that is in excess of the available amount (i.e., the amount that the person owes to, or holds on behalf, the taxpayer). 

Subsection (6) obliges the Chief Commissioner to revoke or amend a notice served under subsection (2) where the taxpayer has either paid the tax or made satisfactory arrangements for payment of the tax. 

Subsection (7) provides that a person served with a notice under subsection (2) may apply to the Chief Commissioner for an amendment of the amount due under the notice or an extension of time to pay. Subsection (8) obliges the Chief Commissioner to serve an applicant under subsection (7) with notice in writing of the decision on the application. The methods for serving a notice under this section are set out in section 54. In an appropriate case, the Chief Commissioner may serve the notice by facsimile transmission.

The Commissioner’s decision on an application under subsection (7) is a taxation decision as defined in section 2. By virtue of section 7, the payer may challenge the decision only under the objection and appeal procedure in Part IV. This means that the payer must lodge an objection to the decision under section 9(1) within thirty days of service of notice of the decision.

Subsection (9) obliges the Chief Commissioner to serve a copy of a notice served under subsection (2) or (6) on the taxpayer. 

A notice under subsection (2) or (6) may be served on an employer to deduct the amount specified in the notice from each payment of salary or wages made by the employer to an employee. Subsection (10) establishes a ceiling on the amount that can be required under the notice to be deducted from each payment of salary or wages. 

Subsection (11) provides rules relating to payments made by a payer under a subsection (2) or (6) notice. Paragraph (a) obliges a payer that has complied with a notice under subsection (2) or (6) to give the taxpayer notice in writing of the fact that the payment has been made. Paragraph (b) provides that the payer is treated as having acted under the authority of the taxpayer and is thereby protected from any liability to the taxpayer in respect of the payment (for example, for breach of contract). 

Subsection (12) obliges the Chief Commissioner to credit any amount received under the section against the tax liability of the taxpayer. 

Subsection (13) provides that a payer who, without reasonable excuse, fails to comply with a notice under subsection (2) or (6) is personally liable for the amount specified in the notice. A payer fails to comply with a notice under subsection (2) or (6) if they pay the amount specified in the notice to the taxpayer rather the Chief Commissioner, or if they withhold the money but fail to pay it to the Chief Commissioner by the due date specified in the notice. 

Subsection (13) does not apply where the payer has a reasonable explanation for non-compliance with the notice. For example, the notice may specify an amount of money that the payer was expected to hold for the taxpayer but which the payer never received. In this case, the payer is not able to comply with the notice because the payer was never in possession of the taxpayer’s funds. Ordinarily, this would be a reasonable explanation for not complying with the notice, although not if the situation arose through collusion between the taxpayer and the payer.

Subsection (13) also provides that the Chief Commissioner may collect the amount owing under the notice under Part V of the Act as if it were tax due by the payer. This means that the Chief Commissioner may use the judgment debt procedure in section 15(3) to recover the amount due under this section. It also means that, if the payer becomes insolvent, the amount due under this section is treated as tax for the purposes of section 18. Further, the Chief Commissioner may use this section to recover an amount due by a payer under a previous application of the section. In serious cases of non-compliance with this section, the Chief Commissioner may use the powers in sections 17 and 19 to recover an amount due under this section. 

A payer who fails to pay an amount under this section by the due date is liable for late payment interest under section 31 and may be guilty of an offence under section 38. 

Subsection (14) gives the payer a statutory right to recover any amount paid under subsection (13) from the taxpayer. This ensures that the taxpayer ultimately bears the burden of the tax debt. Subsection (14) applies only in respect of amounts set out in the subsection (2) or (6) notice and not late payment interest. The payer must bear the interest as it has become payable as a result of the payer’s action in not complying with the notice.

The Commissioner’s decision to issue a notice under this section on a payer is a taxation decision as defined in section 2 of the Act. By virtue of section 7, a payer may challenge the decision only under Part IV. This means that the taxpayer must lodge an objection to the decision under section 9(1) within thirty days of service of the notice under subsection (2). 

This section is a modified version of section 85 of the Income Tax Act, as a rule applicable to all amounts of tax due. As a consequential amendment, section 85 of the Income tax Act is repealed (see Income Tax Amendment Act, 2002).

5.3
Section 16 Variation of recovery notice
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows Section 16(4) of the Principal Act is amended by deleting the words “this section” and substituting therefor “section 15”

17. Compliance with notice

This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows Section 17 of the Principal Act is amended in the Tongan version only by

inserting the following subsections (2) and (3) as follows —

“(2) Kuo pau ki he Komisiona Pule ki he Pa'anga Hu Mai ke ne ngaue'aki ha mahu'inga kuo 'osi totongi 'e he taha totongi 'i he kupu ni 'oku felave'i mo ha taha tukuhau ki he lahi 'o e mo'ua tukuhau 'a e taha tukuhau.

(3) Ko e taha totongi 'a ia, ta'e 'i ai ha'ane 'uhinga lelei, 'oku 'ikai ke fai tatau ki ha tohi fakaha 'i he kupu ni kuo pau ke hilifaki ki ai 'a e mahu'inga 'oku fakapapau'i 'i he tohi fakaha, 'a is 'e ngofua ke

tanaki mai 'e he Komisiona Pule ki he Pa'anga Hu Mai.”
5.3
Section 18.
Liquidators

18. (1) A person shall give the Chief Commissioner of Revenue notice in writing within 14 days of his appointment as liquidator.

(2) The Chief Commissioner of Revenue shall notify the liquidator, in writing, of the amount of any tax that is or will become payable by the taxpayer or deceased whose assets are in the possession or control of the liquidator and such notice shall be served on the liquidator within 2 months of the Chief Commissioner of Revenue being served with a notice under subsection (1).

(3) A liquidator shall not, without leave of the Chief Commissioner of Revenue, part with any asset held as liquidator until the liquidator has been served with a notice under subsection (2).

(4) Subject to subsection (5), a liquidator shall set aside out of the proceeds of sale of any asset of the taxpayer or deceased the amount notified by the Chief Commissioner of Revenue under subsection (2) and shall be personally liable to the extent of the amount set aside for the tax due by the person who owned the asset.

(5) Nothing in subsection (4) shall prevent the liquidator from paying any debt that has priority over the tax referred to in that subsection.

(6) Subject to subsection (5), where the proceeds of sale of any asset are less than the amount notified by the Chief Commissioner of Revenue under this section, the liquidator shall set aside the entire proceeds of sale to meet the amount notified under this section.

(7) Where two or more persons are liquidators in respect of a taxpayer or deceased, the obligations and liabilities under this section shall apply jointly and severally to the liquidators but may be discharged by any of them.


5.3.1
Explanation

This section sets out the obligations of a person appointed or assuming the position of a liquidator. “Liquidator” is defined in section 2. Under general law, a liquidator is responsible for the debts of the taxpayer or deceased, including tax debts. A liquidator in relation to a person is a representative of the person for the purposes of the Act (see section 28(1)(j)). This means that the liquidator is responsible for the duties or obligations imposed under any revenue law on the person, including the payment of tax due (see section 28(2)). 

The purpose of this provision is to give the liquidator advance notice of the amount of the tax due or that will become due by the taxpayer or deceased. The liquidator is then obliged to set aside out of the proceeds of sale of the assets of the taxpayer or deceased an amount that is sufficient to pay the expected tax liability.

Subsection (1) sets out a notification requirement. Every person who is appointed or assuming the position of a liquidator is obliged to notify the Chief Commissioner of that fact within fourteen days of the earlier of the appointment or taking possession of an asset in Tonga. Failure to provide such notice is an offence under section 39.

Where the Chief Commissioner has received a notice under subsection (1), subsection (2) obliges the Chief Commissioner to notify the liquidator of the amount of any tax payable or that will become payable by the taxpayer or deceased whose assets are under the control of the liquidator. The Chief Commissioner must serve this notice on the liquidator within two months of receiving the notification under subsection (1). The methods for serving a notice under this section are set out in section 54. In an appropriate case, the Chief Commissioner may serve the notice by facsimile transmission.

The determination of the amount of tax payable is a taxation decision as defined in section 2. By virtue of section 7, a liquidator may challenge the determination only under the objection and appeal procedure in Part IV. This means that the liquidator must lodge an objection to the determination under section 9(1) within thirty days of service of the notice of the determination.

Subsection (3) precludes the liquidator from disposing of any asset prior to receiving the notification under subsection (2) unless the Chief Commissioner has given permission for the disposal. Failure to comply with subsection (3) is an offence under section 39. The Commissioner’s decision as to whether a liquidator can deal with an asset prior to notification of the determination of the tax payable under subsection (2) is a taxation decision as defined in section 2. By virtue of section 7, a liquidator may challenge the decision only under the objection and appeal procedure in Part IV. This means that the liquidator must lodge an objection to the decision under section 9(1) within thirty days of service of the notice of the decision.

Subsection (4) obliges the liquidator to set aside out of the proceeds of sale of any asset the amount specified in the notice served under subsection (2). The amount set aside is intended to meet the tax liability of the person who owned the asset. The liquidator is liable for this amount. This amount is treated as tax under the definition in section 2. The rules in Part V of the Act apply for the purposes of recovery of this amount. Failure to comply with subsection (4) may render the liquidator liable for late payment interest under section 31 and penalty under section 33, and may constitute an offence under section 39. 

The liquidator must use the amount set aside to meet the taxpayer’s or deceased’s tax liability (including penalty and interest) as it falls due. This is subject to two qualifications. First, subsection (5) provides that the liquidator may pay out of the proceeds of sale any debt that has priority over the tax debt. Secondly, subsection (6) provides that if the proceeds of sale are less than the amount required to be set aside, then the amount required to be set aside out of the sale is limited to the proceeds. 

Subsection (8) provides that if two or more persons are liquidators in respect of a taxpayer or deceased, the obligations and liabilities under this section are imposed on them jointly but may be discharged by any of them.

5.4
Section 19.
Temporary Closure of Business

19. (1) Where a taxpayer -

(a) fails to deliver a tax return referred to in section 2(1)(c), (e), or (f) of the definition of “tax return”; 
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows section 19 of the Principal Act is amended by —

(a) deleting “or” appearing after “(e)” and adding “, or (g)” after “(f)”

in subsection (1)(a); and

(b) adding “,consumption tax” after “sales tax” in subsection (1)(b).

 or

(b) fails to pay sales tax or tax deducted from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68),

on or before the due date, the Chief Commissioner of Revenue may notify the taxpayer in writing of the intention to close down part or the whole of the taxpayer’s business for a temporary period not exceeding fourteen days, unless the taxpayer delivers the return or pays the tax due, as the case may be, within a period of 7 days of the date of the notice.

(2) Where a taxpayer fails to comply with a notice under subsection (1), the Chief Commissioner of Revenue may issue an order to close down part or the whole of the business of that person for a period not exceeding 14 days.

(3) The Chief Commissioner of Revenue may, at any time, enter any premises described in an order issued under subsection (2) for the purposes of executing the order and may require a police officer to be present while the order is being executed.

(4) The Chief Commissioner of Revenue shall affix in a conspicuous place on the front of the premises of the business or part of the business which has been closed under an order issued under subsection (2), a notice in the following words “CLOSED TEMPORARILY FOR NOT COMPLYING WITH TAX OBIGATIONS”.

(5) Where the tax return is delivered or tax due is paid, as the case may be, within the period of closure, the Chief Commissioner of Revenue shall immediately arrange for removal of the notice referred to in subsection (4).

This section was amended by Revenue Services Administration (Amendment) Act 2007 as follows: 
(a) in subsection (1)(a), by deleting “2(1)(c), (e), (f), or (g)” and substituting “2(1)(d) (in relation to withholding from employment income only) or (f)”; and

(b) in subsection (1)(b), by —

(i) deleting “sales tax,”; and

(ii) deleting “tax deducted from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68)” and substituting “tax withheld from a payment of employment income under section 76 of the Income Tax Act 2007”.

5.4.1
Explanation

This section provides a procedure for the temporary closure of a business where a taxpayer fails to comply with certain tax obligations.

Subsection (1) provides that the power to temporarily close a business applies where –

(1)
A taxpayer fails to deliver a reconciliation statement relating to the deduction of tax from payments of salary or wages under section 59(1)(c) of the Income Tax Act.

(2)
A taxpayer fails to deliver a periodic sales tax return under section 5(2) of the Sales Tax Act.

(3)
A taxpayer fails to deliver an annual sales tax return under section 6(1) of the Sales Tax Act. 

(4)
A taxpayer fails to pay sales tax by the due date specified in section 5(1) or 6A of the Sales Tax Act.

(5)
A taxpayer fails to pay tax deducted from a payment of salary or wages by the due date specified in section 50 of the Income Tax Act.

There are several steps involved in the exercise of the power to temporarily close a business. First, the Chief Commissioner must provide the taxpayer with written notice of the intention to close down the whole or a part of the taxpayer’s business (subsection (1)). The notice must allow the taxpayer seven days to deliver the tax return or pay the tax due.

Secondly, where the taxpayer fails to comply with a notice under subsection (1), the Chief Commissioner may issue an order to close down the whole or part of the taxpayer’s business for a period not exceeding fourteen days (subsection (2)). The Chief Commissioner has the power to enter the business premises, at any time, for the purposes of executing the order (subsection (3)). The Chief Commissioner may require a police officer to be present while the order is being executed.

Thirdly, the Chief Commissioner must affix a notice to the front of the business premises stating “CLOSED TEMPORARILY FOR NOT COMPLYING WITH TAX OBLIGATIONS” (subsection (4)).

Fourthly, if the taxpayer delivers the return or pays the tax due within the period of closure, the Chief Commissioner must immediately remove the closure notice from the premises (subsection (5).

6
PART VI
- RECORD-KEEPING AND INFORMATION COLLECTION

6.1
Section 20.
Maintenance of accounts and records

20. Every taxpayer shall maintain in Tonga such accounts, documents, and records as may prescribed under any revenue law and such accounts, documents, and records shall be maintained by the taxpayer for 5 years after the end of the tax period to which they relate.
The Revenue Services Administration Regulations 2003
9 Prescribed records of small taxpayer

(1) In this regulation,

“small taxpayer” means a taxpayer with an annual business turnover of less than $100,000; and

“business turnover”, in relation to a taxpayer for a year, means the gross revenue (including the gross proceeds from the disposal of an asset used in a business) received by the taxpayer in the year without deduction of expenditures.

(2) The prescribed minimum level of accounts, documents, and records to be maintained by a small taxpayer for the purposes of section 20 of the Act shall be the following—

(a) a cash book recording daily sales (including credit sales) and purchases;

(b) a salary and wages register;

(c) quarterly inventory records; and 
(d) records of expenditures.

10 Prescribed records of taxpayer

(1) A taxpayer shall maintain such accounts, documents and records for the purposes of section 20 of the Act as to enable the determination of the taxpayer's tax liability under any revenue law.

(2) In the case of a company, the accounts, documents and records shall be maintained in accordance with international accounting standards and any requirements of the Companies Act 1995.

(3) A taxpayer may keep the accounts, documents, and records referred to in subregulation (1) on electronic media provided sufficient steps are taken to ensure the sanctity and safe-keeping of such electronic media.


6.1.1
Explanation
This section provides for the maintenance of accounts, documents and records by taxpayers as may be prescribed by regulation for the purposes of a revenue law (i.e., Income Tax Act, Sales Tax Act and the Revenue Administration Act, 2002). 

The records must be maintained by the taxpayer in Tonga. However, they do not have to be located at the taxpayer's business or other premises, rather they may be located, for example, at the business premises of the taxpayer's accountant provided that it is in Tonga. The requirement that the records be kept in Tonga is intended to ensure that they are readily accessible to the Chief Commissioner, particularly having regard to the investigations powers in sections 22 and 23. 

Subsection (2) provides that the accounts, documents and records must be retained for five years after the end of the tax period to which they relate. “Tax period” is defined in section 2. Where the accounts, documents and records are required for the purposes of the income tax, they must be retained for five years after the end of the fiscal year to which they relate. Where the accounts, documents and records relate to tax deducted from payments of salary or wages, they must be retained for fives years after the end of the pay period to which they relate. Where the accounts, documents and records relate to tax deducted from a payment of withholding income to a non-resident, they must be retained for five years from the date of the payment. Where the accounts, documents and records relate to sales tax, they must be retained for five years after the end the reporting period under section 5(1) of the Sales Tax Act, 1986 to which they relate. Ordinarily, the reporting period of a vendor for sales tax purposes is the calendar month, although a shorter period may apply for some vendors.

The maintenance of proper records is vital for the effective administration of the income tax and sales tax. Consequently, substantial penalties are imposed on a taxpayer that fails to comply with this section. Such a taxpayer may be liable for an administrative penalty under section 34 or guilty of an offence under section 40. In both cases, the maximum penalty depends on the degree of culpability of the taxpayer in relation to the particular failure. Further, a person who fails to maintain proper records but who wishes to challenge a taxation assessment may not be able to satisfy the burden of proving that the assessment is excessive as required by section 13(1).  

6.2
Section 21.
Power to Enter and Search 
21. (1) When the Chief Commissioner of Revenue has reasonable grounds to suspect a breach of any revenue law, he or any taxation officer authorised in writing by him -

(a) shall have, at all times and without notice full and free access to any premises, place, property, book, record or computer;

(b) may make an extract or copy of any book, record or computer stored information to which access is obtained under paragraph (a);

(c) may seize any book, record, or other document that, in the opinion of the Chief Commissioner of Revenue or authorised taxation officer, affords evidence that may be material in determining the tax liability of any taxpayer;

(d) may retain any book, record, or document seized under paragraph (c) for as long as it may be required for determining a taxpayer’s tax liability or for any proceeding under a revenue law; and

(e) may, where a hard copy or computer disk of information stored on a computer is not provided, seized and retain the computer for as long as is necessary to copy the information required;
for the purposes of investigating a suspected breach.
(2) A taxation officer shall not be entitled to enter or remain on any premises or place if, upon request by the owner or lawful occupier, the officer is unable to produce the Chief Commissioner of

Revenue’s written authorisation permitting the officer to exercise powers under subsection (1).

(3) The Chief Commissioner of Revenue may require a police officer to be present for the purposes of exercising powers under this section.

(4) The owner or lawful occupier of the premises or place to which an exercise of power under subsection (1) relates shall provide all reasonable facilities and assistance to the Chief Commissioner of Revenue or authorised officer.

(5) A person whose books, records, or computer have been seized under subsection (1) may examine them and make copies, at his expense, during office hours.

(6) The Chief Commissioner of Revenue or authorised officer shall sign for all records, books, or computers removed and retained under this section and he shall return them to the owner within 14 days of the conclusion of investigation and any related proceedings.

(7) This section has effect notwithstanding -

(a) any Act relating to privilege or the public interest with respect to access to premises or places, or the production of any property, book, record, or computer-stored information; or

(b) any contractual duty of confidentiality.

6.2.1
Explanation
This section provides the Chief Commissioner with a statutory right of access for the purposes of enforcing any revenue law. 

The power to enter and search premises is set out in subsection (1). The Chief Commissioner or any taxation officer authorised by the Chief Commissioner may exercise the right of access. A taxation officer must have a written authorisation from the Chief Commissioner to exercise the statutory right of access. It is intended that an officer will be authorised generally to exercise the powers in this section, rather than being authorised for each specific exercise of the right of access. Subsection (2) provides that a failure by an officer to produce a written authorisation when requested by the occupier of the premises or place to do so removes the officer’s statutory right of access. The officer, however, may still be entitled to remain on the premises pursuant to some other right, for example, at the invitation of the occupier. If there is no other right of access, then the officer may not enter, or must leave, the premises. Subsection (3) empowers the Chief Commissioner to seek police assistance in the effective enforcement of the right of access in subsection (1). It is expected that this would be necessary only in exceptional cases.

The statutory right of access may be exercised for the purpose of enforcing the provisions of any revenue law. By virtue of the definition of “revenue law” in section 2(2), this covers the Income Tax Act, the Sales Tax Act and the Revenue Administration Act. It is expected that the main purpose for which the power will be exercised is the determination of a taxpayer's income tax or sales tax liability. This section is the legal basis for the conduct of field audits of taxpayers by the Revenue Services Department. For this reason, the access power is stated in broad terms. It is expressly provided in subsection (7) that the section has effect notwithstanding any rule of law relating to privilege (for example, legal professional privilege or the privilege against self-incrimination) or to the public interest in relation to the production of, or access to, documents. It also overrides any contractual duty of confidentiality, such as a bank’s duty of confidentiality in relation to customer records. The only limit on the exercise of the power is the general law requirement that an administrative power be exercised in good faith. The Chief Commissioner may issue a public ruling setting out guidelines as to the exercise of the power, such as the giving of advance notice in appropriate cases. 

The scope of the statutory right of access is set out in subsection (1). Paragraph (a) provides that the Chief Commissioner is to have full and free access to any premises, place, property, book, record, or computer. Such access must be available at all times. The premises, place, property, book, record, or computer does not have to be that of the taxpayer under investigation. For example, the power in paragraph (a) may be used to gain access to books or records kept by the taxpayer's accountant or in a bank safety deposit box. The Chief Commissioner is not required to give advance warning of the exercise of the right of access, although the Chief Commissioner may choose to do so in particular cases. Further, it is intended that paragraph (a) authorises a "roving enquiry", i.e., where the Chief Commissioner merely suspects that the access may provide relevant information. It is not necessary for the Chief Commissioner to specify in advance the books or records sought.

Paragraph (b) provides the Chief Commissioner with the power to make an extract or copy from any book, record, or computer-stored information to which access is sought under paragraph (a). Paragraph (c) authorises the Chief Commissioner to seize any book or record that, in the Chief Commissioner's opinion, affords evidence that may be material in assessing the liability of any person to tax (as defined in section 2). The power of seizure, therefore, is more specific than the paragraph (b) access power in that it may only be exercised in relation to the determination of the tax liability of a person, rather than being exercised for all the purposes of a revenue law. Paragraph (d) provides that any book or record seized may not be retained indefinitely, but only for so long as is required for determining the tax liability of a person or for any proceedings under a revenue law. Paragraph (e) empowers the Chief Commissioner to seize a computer where a hard copy or computer disk of information stored on the computer is not provided. In this case, the computer can only be retained for as long as it takes to copy the information required.  Subsection (5) entitles the owner of a book, record or computer seized under paragraph (c) or (e) to have access to it while it is in the custody of the Revenue Services Department. All records, books or computers removed and retained under subsection (1) must be signed for by the Chief Commissioner or authorised officer, and will be returned to the owner as soon as practicable (subsection (6)). 

Under subsection (4), the occupier of the premises or place to which access is sought must provide all reasonable facilities and assistance for the effective exercise of the access power. This would include, for example, indicating the location of books or records, opening locked storage facilities (or at least providing the key), providing adequate lighting, power, and workspace, and reasonable access to telephone and photocopying facilities. The obligation in subsection (4) falls on the “occupier” of the premises or place. “Occupier” is defined broadly in subsection (8) to mean the owner or manager of, or any other person on, the premises or place. This would include, for example, an employee. A person who fails to provide all reasonable facilities and assistance as required by subsection (4) is guilty of an offence under section 41.

6.3
Section 22.
Information required
22. (1) The Chief Commissioner of Revenue may, for the purposes of administering any revenue law, by notice in writing, require any person to -

(a) furnish, within the time specified in the notice, any information that may be required by the notice; or

(b) attend at the time and place designated in the notice to be examined on oath by the Chief Commissioner of Revenue, concerning the tax affairs of that person or any other person and, for that purpose, the Chief Commissioner of Revenue may require the person examined to produce any book, record, or computer-stored information under the control of the person.

(2) A notice issued under this section shall be personally served upon the person to whom it is directed or left at his last known usual place of business or abode and the certificate of service signed by the person serving the notice shall be evidence of the facts stated therein.

(3) This section has effect notwithstanding -

(a) may Act relating to privilege or the public interest with respect to the giving of information or the production of books, records, or computer-stored information; or
(b) any contractual duty of confidentiality.

(4) This section does not limit the operation of section 89 of the Income Tax Act (Cap. 68).
This section was amended by Revenue Services Administration (Amendment) Act 2007 as follows: by deleting subsection (4).

6.3.1 Explanation


This section provides the Chief Commissioner with an administrative summons power. 

The administrative summons power is set out in subsection (1). Under section 57, the Chief Commissioner may delegate the right to exercise the power to any other taxation officer. A notice under subsection (1) may be served on any person whether or nor liable for tax under a revenue law. The power may be exercised for the purposes of any revenue law (Income Tax Act, Sales tax Act or Revenue Administration Act, 2002).

Under paragraph (a), the Chief Commissioner may serve a notice in writing on any person requiring the person to furnish to the Chief Commissioner any information required by the notice. The information must be furnished within the time specified in the notice.

Under paragraph (b), the Chief Commissioner may serve a notice in writing on any person requiring the person to attend and give evidence under oath before the Chief Commissioner regarding the tax affairs of that person or any other person. A notice under paragraph (b) may require that the person produce any book, record, or computer-stored information in their control as specified in the notice. Books, records, or computer-stored information are regarded as in the control of a person if that person either has physical possession of them (for example, an accountant may have possession of a client’s accounts) or, while lacking physical possession, has the right or power to require another person to produce them.

Subsection (2) provides that it is not necessary for the books, documents, or computer-stored information be described in the notice with complete accuracy, rather it is sufficient if they are described with reasonable certainty. It is intended that such notices be drafted quite broadly. For example, a notice which requires the production of "all books, papers and documents in the control of [the recipient of the notice] relating to the income of a [nominated person]" is considered to be sufficiently certain as to be a valid notice under this section.  

A notice under subsection (1) must be served in accordance with subsection (3). This requires that the notice be served personally or left at the person’s last known usual place of business or abode. This section applies to the exclusion of the general rule on service in section 54.

As with section 22, it is expressly provided in subsection (4) that the section has effect notwithstanding any rule of law relating to privilege (for example, legal professional privilege or the privilege against self-incrimination) or to the public interest in relation to the giving of information, or the production of, or access to, documents. It also overrides any contractual duty of confidentiality, such as a bank’s duty of confidentiality in relation to customer records. The only limit on the exercise of the power is the general law requirement that the power be exercised in good faith.

Subsection (5) provides that this section does not limit the Chief Commissioner’s powers under section 89 of the Income Tax Act, 1976. There is some overlap between the two sections and the Chief Commissioner is permitted to act under whichever is the most appropriate in the circumstances. 

A person who fails to comply with a notice under this section is guilty of an offence under section 42.   

6.4
Section 23.
Translation of records
23. Where any book, record, or computer-stored information referred to in  this Act is not in English or Tongan, the Chief Commissioner of Revenue may, by notice in writing, require the person keeping the book, record, or computer-stored information to provide, at the person’s expense, a

translation into English or Tongan by a translator approved by the Chief Commissioner of Revenue.
6.4.1 Explanation

This section provides for the translation of books, records and computer-stored information referred to in sections 21-23 into English or Tongan. The Chief Commissioner may require a taxpayer, by written notice, to translate books, records or computer-stored information into English or Tongan. The translation is at the taxpayer’s expense. The Chief Commissioner must approve the translator.  

7.
PART VII - TAXPAYER IDENTIFICATION NUMBERS

7.1
Section 24.
Taxpayer Identification Number

24. (1) The Chief Commissioner of Revenue may for the purposes of identification and cross-checking, require every person liable for income tax or sales tax to apply in the prescribed form for a Taxpayer Identification Number.

(2) Where the Chief Commissioner of Revenue is satisfied that the applicant’s identity has been established, he shall issue a Taxpayer Identification Number to the applicant by written notice.

(3) The Chief Commissioner of Revenue shall refuse an application under this section if -

(a) he is not satisfied as to the applicant’s true identity; or

(b) the applicant has already been issued with a Taxpayer Identification Number that is still in force.

(4) The Chief Commissioner of Revenue shall serve the applicant with written notice of the decision refusing an application under this section within 14 days.
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PART V—TAXPAYER IDENTIFICATION NUMBER

11 Application

(1) An application for a Taxpayer Identification Number shall be in Form 3 of the Schedule for individual taxpayers and Form 4 of the Schedule for non-individual taxpayers and accompanied by documentary evidence of the applicant's identity. 
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Declaration/Fakapapau

Yes/'Io

Please send ONE of the following documents: PASSPORT, DRIVER'S LICENCE, BIRTH CERTIFICATE

 ('E fakafoki kotoa atu 'a e ngaahi 'uluaki tohi ngāue´ ka 'oku sai ange ke 'omai ha tatau kuo fakamo'oni'i)

We will send all original documents back to you, but we prefer you to send certified copies



 'I he ngaahi 'uhinga fakatukuhau

´,

 'oku

´

 ke nofo fonua?

Village/Kolo



Island/Motu



Tu'asila mo e Fika Telefoni:                

Phone/Fika Telefoni

Work/Ngāue

Your Accountant's details (if you have an accountant)/

Hingoa ho'o tauhitohi

´

 (kapau 'oku 'i ai ha'o tauhitohi)

P.O. Box/Puha Meili

Name/Hingoa

show it here (example a maiden  name)

 kehe, fakahū ia heni (fakatātā'aki 'a e hingoa te'eki mali)

Village/Kolo

Island/Motu

Address and 

Telephone No:

FORM 3/FOOMU 3

REVENUE SERVICE ADMINISTRATION REGULATIONS 2003

P.O. Box 7,

Nuku'alofa, Tonga             Telephone/Telefoni: (676) 23444                  Facsimile/Fekisimilī (676 )25018

NGAAHI TU'UTU'UNI KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA'ANGA HŪMAI´ 2003

(Regulation 11/Tu'utu'uni 11 )

Inland Revenue Department/ Potungāue Tānaki Pa'anga

E-mail/´Īmeili

Mobile/Telefoni To'oto'o

Year/Ta'u Day/ 'Aho

What is your birthday?/ Koehā ho 'aho fā'ele'i

´

?

Month/Māhina



΄Oku ou fakahā ko e fakamatala 'oku 'oatu

´

 'oku mo'oni mo tonu.

I declare that the information given on this form is true and correct.

Are you a resident for tax purposes? 

(Kātaki 'o 'omi e 

TAHA

 'o e ngaahi tohi ´ ni:    

 

PAASIPOOTI, LAISENI FAKA'ULI, TOHI 

FĀ'ELE'I)  



No/'Ikai

Date/΄Aho Signature/Fakamo'oni hingoa



Designation/Lakanga

RM1

TAHA TAAUTAHA - KOLE FIKA TUKUHAU 'A E TAHA TAAUTAHA 

Office Use Only/Ngāue'aki 'e he 'Ofisi´

Miss Ms Mrs

Tax number issued confirmed/Fika Tukuhau kuo fakapapau'i

´

Other/Kehe



Kātaki 'o tali kotoa 'a e ngaahi fehu'i

´

 pea fakapapau'i 'oku

´

 ke fakamo'oni hingoa                            

If you have ever used another name,

Kapau na'a΄ ke ngāue'aki ha hingoa 

Mailing Address

 - Print your  usual

mailing address

/(Tu'asila Meili - 

Tohi'i

heni ho  tu'asila meili  angamaheni ´

P.O.Box/Puha

First Name(s)/Hingoa 'Uluaki

Surname/Family Name(Fakaiku/Hingoa Fakafāmili)

( Ngaahi Fakaikiiki fetu'utaki ´)

Home/'Api



5

Your contact details 

REVENUE SERVICES ADMINISTRATION 2002

LAO KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA'ANGA´ 2002



What is your name?/Ko hai ho hingoa?         

[image: image2.emf]Only use this form if you are NOT an individual ( Ngāue'aki e foomu ko eni´ kapau 'oku 'IKAI ko ha taha taautaha koe)                                                                

1

2

3

4

5

6

7

8

Partnership

Kaungā Pisinisi

Certificate of incorporation for companies

Tohi fakamo'oni fokotu'u ngaahi kautaha

Partnership Deed for a partnership

Tohi kaungā pisinisi ki ha kaungā pisinisi

REVENUE SERVICES ADMINISTRATION 2002

LAO KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA'ANGA´ 2002



(Tick appropriate box)

 Kātaki 'o 'omai ha TAHA 'o e ngaahi tohi ngāue´ ni ko e fakamo'oni. 

(Fakatonuki 'a e puha 'oku tonu ´)

 'E fakafoki kotoa atu 'a e ngaahi 'uluaki tatau ´ ka 'oku sai ange kia kimautolu ke ´ ke 'omi ha ngaahi tatau kuo fakamo'oni'i.



Deed of settlement for a Trust

Tohi talāsiti ki ha Talāsiti

Club/Society/Charity/Other Organisation 

Kalapu/Sōsaieti/Kautaha 'Ofa/Kautaha Kehe

Company

Kautaha



Certificate of registration - Other organisations

Tohi fakamo'oni lesisita - Ngaahi kautaha kehe



Work/Ng āue

Fax/Fekisimil ī

Mobile/Telefoni To'oto'o

Email/' Īmeili



Mailing Address/Tu'asila Meili :                     

Village/Kolo

Island/Motu

Print your usual mailing address if different

from Question 3 above.(Tohi ho tu'asila

angamaheni ´ kapau 'oku kehe mei he Fehu'i 3)



Name/Hingoa



(Tu'asila mo e Fika Telefoni:)



P.O.Box/Puha

Phone/Telefoni

Address and Telephone No:                   

Your Accountant's details (if you have an accountant)

/Hingoa mo eTu'asila ho'o tauhi tohi (kapau 'oku 'i ai ha'o tauhi tohi)

(Tali kotoa 'a e ngaahi fehu'i´ pea fakapapau'i 'oku´ ke fakamo'oni hingoa ki he Fakapapau´ )

Nuku'alofa

P.O.Box 7

Inland Revenue Department

FORM 4/FOOMU 4

REVENUE SERVICES ADMINISTRATION REGULATIONS 2003

NGAAHI TU'UTU'UNI KIH ONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA'ANGA HŪMAI´ 2003

RM2

koloa 'a e pekia, hingoa lesisita 'o e kautaha



Name/Hingoa :           

Print the full name of the Trust, Partnership, Estate

or the Registered Name of the Company/Tohi 'a e 

hingoa kakato 'o e Talāsiti, Kaungā Pisinisi, 



Yes/'Io No/'Ikai

P.O. Box/Puha

(Regulation 11/Tu'utu'uni 11 )



Tax number issued confirmed/(Fika tukuhau kuo 'oatu/fakapapau'i)

Your contact details                             



We will send all original documents back to you but we prefer you send certified copies.

Please send ONE of the following documents as identification:



Tick your organisation type/Faka'ilonga'i 'a e fa'ahinga Kautaha :
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a e Pekia, Tal ā siti)

Estate/Trust (Koloa 



P.O. Box/Puha

Village/Kolo



Trade Name/Hingoa Fefakatau'aki : 

Main Business Location:

Ulu'i 'ofisi 'o e pisinisi´

Are you are resident for tax purposes?/Ko e taha nofo fonua koe ki ha taumu'a tukuhau?

Island/Motu

If trading name is different from the name printed

fefakatau'aki ´ mei he hingoa 'i 'olunga ´, pea tohi heni

above, print it here/Kapau 'oku kehe 'a e hingoa



Village/Kolo

Island/Motu



Kingdom of Tonga/Pule'anga 'o Tonga                                       Telephone (Telefoni): (676 ) 23444                                               Facsimile(Fekisimilī ) (676 )25018

Please answer all the questions and make sure you sign the declaration 

 TAHA FAKATOKOLAHI - KOLE FIKA TUKUHAU 'A E TAHA TUKUHAU (FTTT)

Office Use Only / Ngāue'aki 'e he 'Ofisi´ pē

NON-INDIVIDUAL - APPLICATION FOR TAXPAYER IDENTIFICATION NUMBER (TIN)

[image: image3.emf]10

11

12

13

14

15

16

17 If yes, what type of withholding tax do you make or intend to make?

18

i.

ii.

iii.

Ngaahi totongi ki he kau ta'e nofo fonua

To'o tukuhau mei he vāhenga

Management Fees

Totongi 'a e Kau Pule

Natural Resources amounts

Ngaahi koloa fakanatula

Royalties

Ngaahi totongi 'inasi

Technical service fees

Other fees or services

PAYE

If yes, how many employees do you intend to employ?/ Kapau ko e 'Io, ko e tokofiha 'oku ke 'amanaki ke fakangāue'i?

 'a e fa'ahinga tukuhau ta'ofi 'oku´ ke totongi´ pē 'amanaki totongi? (Fakatonuki 'a e ngaahi puha tonu´ )

 (Tick appropriate boxes) Kapau 'oku 'Io, koehā 

Yes/'Io



Do you intend to employ people?/'Oku´ ke taumu'a ke fakangāue'i ha taha? Yes/'Io No/'Ikai

talēkita, kaungā pisinisi, talāsiti pē 'ofisa pule takitaha, koe fē pē'oku ngāue'aki´.



fakakātoa 'i he ta'u´ pē lahi hake? Yes/'Io No/'Ikai



Ngaahi Tiviteni

No/'Ikai

Ngaahi ngāue tau'atāina

Totongi Malu'i

Activity/Ngāue Code/Kouti

Nature of business trade / Natula 'o e pisinisi´ pē ngāue´.

What is the organisation's start date?  / Koehā 'a e 'aho kamata 'o e kautaha?

Title/Hingoa 'o e Lakanga

Address/Tu'asila TIN/FITT

Address/Tu'asila TIN/FITT

Name/Hingoa

Name/Hingoa Title/Hingoa 'o e Lakanga

Month/Māhina Year/Ta'u

Day/'Aho

>100 0 - 10 11 - 20 21 - 50 51 - 100

Do you wish to register as a payer for withholding tax? / 'Oku

´

 ke fie lesisita ko ha taha totongi tukuhau ta'ofi?

Address/Tu'asila TIN/FITT

What is the estimated annual amount that you will withhold from payments you make to people you employ or intend to 

employ? /'Oku fakafuofua ki he fiha fakakātoa te´ ke to'o fakata'u mei he ngaahi totongi 'oku´ ke 'oatu ki he kakai

 'oku´ ke fakangāue'i pē 'amanaki ke fakangāue'i?

Totongi Tupu

Print the name, address and Personal Taxpayer Identifciation Number (TIN) of each Director,  Trustee, Partner or Executive

Office Holder whichever is applicable below. /Tohi 'a e hingoa, tu'asila moe Fika Tukuhau'a e Taha Tukuhau (FITT) 'o e

Ngaahi totongi kehe pē ngāue

Do you expect your annual turnover to be over $100,000 or more? / 'Oku´ ke pehē 'e $100,000 ho'o pa'anga hūmai 

Name/Hingoa Title/Hingoa 'o e Lakanga

$

Totongi ngāue fakatekinikale

Interest Payments to Non-residents

Dividends

Independent Services

Insurance Premiums


(2) The following are documentary evidence of the identity of an applicant for a Taxpayer Identification Number—

(a) in the case of an individual—

(i) certified copy of the personal information pages of a current Tongan or foreign passport;

(ii) certified copy of the personal information pages of a current Tongan driver's licence;

(iii) certified copy of the personal information pages of a current foreign driver's licence provided it includes a photograph of the applicant;

(iv) certified copy of the birth certificate with a current photo; or

(v) such other evidence as the Chief Commissioner shall specify;

(b) in the case of a company, the certificate of incorporation or registration of the company;

(c) in the case of a partnership, the partnership deed;
(d) in the case of a body of persons, the certificate of registration or other document of creation; or

(e) in the case of a trust, the deed of settlement or other document evidencing the existence of the trust.

(3) An application for a Taxpayer Identification Number shall be lodged with the Chief Commissioner by—

(a) prepaid post or personal delivery to an office of the Department; or

(b) inclusion with the applicant's first tax return.

12 Issue

(1) Each Taxpayer Identification Number issued by the Chief Commissioner shall be unique.

(2) The Chief Commissioner shall issue to the applicant a certificate of the Taxpayer Identification Number.

7.1.1 Explanation

This section provides for the issuing of a Taxpayer Identification Number (“TIN”). A TIN is a unique identifier applicable for the purposes of both income tax and sales tax. 

Subsection (1) provides that the Chief Commissioner may require every person liable for income tax and sales tax to apply for a TIN. An application must be made in the prescribed form, be accompanied by such documentary evidence of identity as is prescribed and be lodged in the prescribed manner.

Subsection (2) obliges the Chief Commissioner to issue a TIN to an applicant under subsection (1) where the Chief Commissioner is satisfied of the applicant’s identity. A TIN is issued to a person by written notice of the number (subsection (5).

Subsection (3) obliges the Chief Commissioner to refuse to issue a TIN to an applicant where the Chief Commissioner is not satisfied of the applicant’s identity or the applicant has already been issued with a TIN that is still in force. The Chief Commissioner must serve the applicant with written notice of a decision to refuse to issue a TIN. The Chief Commissioner’s decision to refuse to issue a TIN is a taxation decision as defined in section 2. By virtue of section 7, an unsuccessful applicant for a TIN may challenge the refusal decision only under the objection and appeal procedure in Part IV. This means that the person must lodge an objection to the decision under section 9(1).

7.2
Section 25.
Cancellation identification number

25. (1) The Chief Commissioner of Revenue shall, by notice in writing, cancel the Taxpayer Identification Number where he is satisfied that a Taxpayer Identification Number has been issued to -

(a) a person under an identity that is not the person’ true identity; or

(b) a person who has already been issued with a Taxpayer Identification Number that is still in force.

(2) The Chief Commissioner of Revenue may, at any time, by written notice to a person who has been issued with a Taxpayer Identification Number withdraw the number and issue the person with a new Taxpayer Identification Number.
7.2.1 Explanation

This section provides for the cancellation or alteration of a TIN.

Subsection (1) provides for the cancellation of a TIN where the Chief Commissioner is satisfied that the TIN has been issued to a person under an identity that is not the person’s true identity or the person has already been issued with a TIN that is still in force. The Chief Commissioner must give notice in writing of the cancellation of a TIN. 

The Chief Commissioner’s decision to cancel a TIN is a taxation decision as defined in section 2. By virtue of section 7, the person to whom the TIN had been issued may challenge the cancellation decision only under the objection and appeal procedure in Part IV. This means that the person must lodge an objection to the decision under section 9(1).

Subsection (2) empowers the Chief Commissioner withdraw a TIN that has been issued to a person and issue the person with another TIN. 

7.3
Section 26.
Quotation of taxpayer identification number

26. The Chief Commissioner of Revenue may require a taxpayer to state the taxpayer’s Taxpayer Identification Number in any tax return, notice, or other document used for the purposes of any revenue law.
7.3.1 Explanation 

This section provides that the Chief Commissioner may require a taxpayer to state its TIN in any tax return, notice or other document used for the purposes of any revenue law (i.e., the Income Tax Act, Sales Tax Act or Revenue Administration Act). 


The improper use of a TIN is an offence under section 43. 

8.
PART VIII
- REPRESENTATIVES

8.1
Section 27.
Representative

27. The Chief Commissioner of Revenue may, by notice in writing, declare an individual to a representative of a person for the purposes of this Act.

8.1.1
Explanation

This section establishes the circumstances under which a person is regarded as the representative of another. The duties and obligations of representatives are set out in section 28. It is possible that a person may have more than one representative. In this case, the representatives are collectively liable for the duties and obligations of the represented person but duties and obligations may discharged by any one of them (section 29(5)).

There are three broad categories of representatives identified in Section 2 Interpretation  –

(1)
Persons who are representatives by virtue of a legal appointment. The guardian, or manager of the affairs of, an individual under a legal disability is the representative of the individual (paragraph (a)). The main examples of an individual under a legal disability are minors, those suffering from mental infirmary, and bankrupts. A liquidator (as defined in section 2) in relation to a person is the representative of the person (paragraph (j)) (since deleted by amendment.

(2)
Persons who are representatives by virtue of their position. The principal officer of a company is the representative of the company (paragraph (b)). Each partner in a partnership is a representative of the partnership (paragraph (c)). The trustee of a trust is a representative of the trust (paragraph (d)). A trust is a treated as a person for the purposes of the Act (see section 2 definition of “person”). “Trust” is defined to include a deceased estate (see section 2 definition of “trust”). Consequently, the executor of a deceased estate is the representative of the estate. Any individual responsible for accounting for the receipt or payment of moneys or funds on behalf of specified bodies is a representative of that body. The bodies are: a body of persons (paragraph (e); the Government of Tonga (paragraph (f); a local authority in Tonga (paragraph (g)); and a foreign government or political subdivision of a foreign government (paragraph (h).

(3)
Persons who are representatives by virtue of a relationship. Any person who controls the Tongan affairs of a non-resident person is the representative of the person (paragraph (i). It is expressly provided that this includes the local manager of any Tongan business of a non-resident person. 

The section empowers the Chief Commissioner to declare an individual to be a representative of a person for the purposes of the Act. The individual must be given notice in writing of the declaration. The methods for serving a notice under this section are set out in section 53.

The declaration of an individual as representative of another person is a taxation decision as defined in section 2. By virtue of section 7, the individual may challenge the declaration only under the objection and appeal procedure in Part IV. This means that the individual must lodge an objection to the determination under section 8(1) within thirty days of service of the notice of the determination. An individual may wish to challenge the declaration where he or she does not have the capacity or capability to meet the tax obligations of the person in respect of whom they have been declared a representative.

8.2
Section 28.
Liabilities and Obligations of Representatives

28. (1) Every representative of a person is responsible for performing any duties or obligations imposed by a revenue law on that person, including the payment of tax.

(2) Subject to subsection (4), any tax that, by virtue of subsection (1), is payable by a representative of a person is recoverable from the representative only to the extent of any assets of the person that

are in the possession or under the control of the representative.
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows section 28(2) of the Principal Act is amended by deleting “subsection (4)”

and substituting “subsection (3)”.
(3) Every representative shall be personally liable for the payment of any tax due by the representative in that capacity if, while the amount remains unpaid, the representative -

(a) alienates, charges or disposes of any moneys received or accrued in respect of which the tax is payable; or

(b) disposes of or parts with any moneys or funds belonging to the person that are in the possession of the representative or which come to the representative after the tax is payable, is such tax could legally have been paid from or out of such moneys or funds.

(4) Nothing in this section relieves any person from performing any duties or obligations imposed on the person by this Act that the representative of the person has failed to perform.

(5) Where there are two or more representatives of a person, the duties or obligations referred to in this section shall apply jointly and severally to the representatives but may be discharged by any of them.

8.2.1
Explanation

This section sets out the liabilities and obligations of a representative of another person (referred to as a “represented person”).

Subsection (1) requires a representative to perform any duties or obligations imposed by a revenue law (i.e. Income Tax Act, Sales Tax Act and Revenue Administration Act, 2002) on the represented person. This includes, for example, the delivery of returns, notices and other documents to the Chief Commissioner, and the payment of tax. Where two or more persons are representatives of the represented person, subsection (5) provides that the duties and obligations are imposed on them collectively but may be discharged by any one of them.

Subsection (2) limits the representative's liability for tax due on behalf of the represented person. If the representative is required to pay tax for the represented person but does not, the Chief Commissioner can recover the amount due from the representative only to the extent that the representative holds or controls assets of the represented person. This is subject to subsection (3) under which the representative is personally liable for the payment of tax due on behalf of the represented person if the representative disposes of money or property that could have been used to pay the tax. Subsection (3) allows the representative who pays tax on behalf of the principal to recoup the amount from the principal or from the principal's moneys that are under the representative's control.

Subsection (4) makes it clear that the represented person remains liable to perform any duties and obligations that are not performed by the representative. 

8.3
Section 29.
Liability for Tax Payable by a Company Left with Insufficient Assets

29. (1) This section shall apply where an arrangement has been entered into with the intention or effect of rendering a company unable to satisfy a current or future tax liability under any revenue law.

(2) In this section -

‘”arrangement” means any contract, agreement, plan, or understanding whether express or implied and whether or not enforceable in legal proceedings;

“associate”, in relation to a person, means any other person who acts or is likely to act in accordance with the wishes of the person as a result of any connection between the persons or common ownership or control;

“controlling shareholder”, in relation to a company, means any person who beneficially holds, either alone or together with an associate or associate

(a) 51 per cent or more of the voting rights in the company;

(b) 51 per cent or more of the rights to dividends; or

(c) 51 per cent or more of the rights to capital; and

This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows
(i) deleting “51 per cent or more” wherever it appears in the definition of “controlling shareholder” and substituting therefor “more than 50 per cent”; and

(ii) renumbering paragraph (b) in the definition of “controlling shareholder” in the Tongan version only as (c) and inserting the following new paragraph (b) as follows —

“(b) 'a e lahi ange 'i he peseti 'e 50 'o e totonu ki he ngaahi tiviteni; pe”.

“director”, in relation to a company, means any person occupying the position of director of the company.
(3) Subject to subsection (4), where this section applies, every person who was a director or controlling shareholder of the company at the time the arrangement was entered into shall be jointly and severally liable for the tax liability of the company.

(4) A director of a company shall not be liable under this section for the tax liability of the company where the Chief Commissioner of Revenue is satisfied that the director derived no financial or other

benefit from the arrangement and -

(a) the director has on becoming aware of the arrangement, formally recorded with the company his dissent and notified the Chief Commissioner of Revenue in writing; or

(b) the director satisfies the Chief Commissioner of Revenue that, at the time the arrangement was entered into -

(i) the director was not involved in the executive management of the company; and

(ii) the director had no knowledge of, and could not reasonably have been expected to know of the arrangement.


8.3.1
Explanation

This section provides a mechanism for the collection of tax where a company has been left with insufficient assets to meet its tax liability.

Subsection (1) specifies the two conditions that must be satisfied for the section to apply, namely –

(1)
An arrangement has been entered into with the effect that a company is unable to pay a tax liability under a revenue law (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002). The tax liability may be a liability that existed at the time the arrangement was entered into or a liability that arose thereafter. “Arrangement” is defined broadly in subsection (4). 

(2)
A purpose of the arrangement is to have the effect that the company is unable to pay the tax liability. If there is more than one purpose, the condition is satisfied if this is one of the purposes of the arrangement. It does not have to be the main purpose.

Where the conditions in subsection (2) are satisfied, each director and controlling shareholder of the company at the time the arrangement was entered into is jointly and severally liable for the tax liability of the company. “Controlling shareholder” and “director” are defined in subsection (4).

Subsection (3) provides a defence to the application of subsection (2) for directors. A director is not liable under the section if he or she satisfies one of two defences. A director satisfies the first defence if the following conditions are met –

(1)
The director derived no financial or other benefit from the arrangement;

(2)
On immediately becoming aware of the arrangement, the director recorded with the company his or her dissent from the arrangement; and

(3)
On immediately becoming aware of the arrangement, the director notified the Chief Commissioner in writing of the arrangement.

A director satisfies the second defence if the following conditions are met –

(1)
The director derived no financial or other benefit from the arrangement;

(2)
The Commissioner is satisfied that, at the time the arrangement was entered into, the director was not involved in the executive management of the company; and

(3)
The Commissioner is satisfied that, at the time the arrangement was entered into, the director had no knowledge of, and could not reasonably have been expected to know of the arrangement.

9.
PART IX
- INTEREST, PENALTIES, AND OFFENCES

9.1
Division I –Interest on late Payment

9.1.1
Section 30.
Interest on late payment

30. (1) Any person who fails to pay -

(a) any tax; or

(b) any amount specified in a notice served on the person under section 15,

on or before the due date for payment shall be liable for interest at the prescribed rate on the amount unpaid calculated from the date the payment was due to the date the payment is made.

(2) Any interest paid by a person under subsection (1) shall be refunded to the person to the extent that the amount to which the interest relates is found not to have been payable.

(3) Interest payable by a person -

(a) in respect of tax deducted from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68) or tax deducted from a payment of withholding income under section 71 of the Income Tax Act (Cap. 68); or

(b) in respect of any amount referred to in paragraph (b) of subsection (1),

shall be borne personally by the person and shall not be recoverable from any other person.

(4) Interest payable under this section shall be simple interest.

(5) The Chief Commissioner of Revenue may recover interest on tax due from a person under Part V as if it were tax payable by the person.

(6) Interest payable under this section shall be in addition to any penalty imposed under Division II or any fine imposed under Division III in respect of the same act or omission.
The Revenue Services Administration Regulations 2003
13 Prescribed rate

For the purposes of section 30 of the Act, the prescribed rate of interest per annum shall be the average prime lending interest rate for the previous quarter as reported by the National Reserve Bank of Tonga plus 3 percentage points.

9.1.1.1
Explanation

This section provides for the imposition of interest on the late payment of tax and other amounts.

Interest is imposed under subsection (1) on the following persons -

(1)
A person who fails to pay income tax, tax deducted from a payment of salary or wages, tax deducted from a payment of withholding income to a non-resident, sales tax or penalty by the due date. 

(2)
A person who fails to pay an amount by the due date in compliance with a notice issued under section 15. 

Interest is computed for the period commencing on the due date for payment and ending on the date that the payment is made. The prescribed rate of interest is the average prime lending interest rate for the previous quarter as reported by the National Reserve Bank plus 3 percentage points.  Regulation 13 of Revenue Services Administration Regulations 2003. Subsection (4) provides that the interest charged shall be simple interest.

Interest is imposed automatically once the relevant amount has not been paid by the due date. There is no requirement for the Chief Commissioner to issue an assessment of the amount of interest payable. It is provided in subsection (5) that the Chief Commissioner can recover interest payable under Part V as if it were tax payable. This means that the Chief Commissioner may use the judgment debt procedure in section 15(3) to recover interest due. It also means that, if the person liable for interest becomes insolvent, the amount due under this section is treated as tax for the purposes of section 18. Further, the Chief Commissioner may use section 16 to recover any unpaid interest. In serious cases of non-compliance with this section, the Chief Commissioner may use the power in sections 15 to recover interest due. 

Subsection (2) provides for a refund of interest to the extent that the underlying amount in respect of which the interest has been paid is subsequently found not to have been payable.

Subsection (3) provides that interest payable in respect of tax deducted from a payment or salary or wages, a payment of withholding income to a non-resident, or a section 15 amount is to be borne personally by the person liable for the interest. It cannot be recovered from any other person. For example, a person liable for interest in relation to tax withheld from a payment of salary or wages cannot recover the interest from the employee. 

Subsection (6) makes it clear that any interest payable is in addition to any penalty imposed under Division II of Part XI or any fine imposed under Division III of Part IX in respect of the same act or omission. For example, the non-payment of tax by the due date gives rise to both interest under this section and penalty under section 32. 

Similarly, the non-payment of a section 15 amount gives rise to interest under this section and may be subject to a fine under section 37.

9.2
Division II - Penalty

9.2.1
Section 31.
Failure to submit a tax document

31. (1) Any person who fails to submit a tax return or other document as required under any revenue law shall be liable to a penalty of $100 and an additional $10 for each day of default.

(2) For the purposes of subsection (1), a person ceases to be in default -

(a) in the case of a failure to submit a tax return, at the time the Chief Commissioner of Revenue receives the return or raises a default assessment for the period covered by the return; or

(b) in any other case, at the time the document is received by the Chief Commissioner of Revenue.

9.2.1.1 Explanation

This section imposes a penalty on any person who fails to submit a tax return or other document as required under any revenue law. 

Subsection (1) imposes the penalty on any person who fails to submit a tax return or other document as required under any revenue law (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002). “Tax return” is defined in section 2 (see the commentary to the definition which lists each document that is treated as a tax return for the purposes of the Act). Penalty is imposed where a person fails to deliver a tax return by the due date (see the commentary to section 3 for a summary of the due dates for delivering a tax return. The penalty provision applies also to a failure to submit any other document by the due date under a revenue law. The reference to "document" is intended to be interpreted broadly so that it covers any statement, notice, certificate or other document required to be delivered to the Chief Commissioner under any revenue law. 

The failure to submit a return or document does not have to be the result of deliberate or reckless conduct for penalty to be imposed. Penalty is imposed where, as a matter of fact, a person fails to submit a tax return or document required to be submitted under any revenue law regardless of the reason for the omission. Where a person has a difficulty in furnishing a tax return or other document by the due date, the person should apply to the Chief Commissioner for an extension of time to submit the return or document.

There are two components to the penalty imposed under subsection (1). A flat rate penalty of $100 applies for each failure to deliver a tax return or other document by the due date. In addition, a person is liable for a penalty of $10 per day of default. Subsection (2) applies to determine when a person ceases to be in default in delivering a tax return or other document. 

9.2.2
Section 32.
Non-payment of tax

32. (1) Any taxpayer who fails to pay any tax by the due date shall be liable to a penalty of 3 per cent of the amount of unpaid tax, plus an additional amount of 5 per cent of the tax that remains unpaid on the fifteenth day of each month following the due date.

(2) Any penalty paid by a taxpayer under this section shall be refunded to the taxpayer to the extent that the tax to which the penalty relates is found not to have been payable.

(3) Any penalty imposed under this section is in addition to interest payable under section 30.

(4) Any penalty payable by a person in respect of tax deducted from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68) or tax deducted from a payment of withholding income under section 71 of the Income Tax Act (Cap. 68) shall be borne personally by that person and shall not be recoverable from any other person.

This section was amended by Revenue Services Administration (Amendment) Act 2007 as follows: in subsection (4) by deleting “deducted from a payment of salary or wages under section 50 of the Income Tax Act (Cap. 68) or tax deducted from a payment of withholding income under section 71 of the Income Tax Act (Cap. 68)” and substituting “withheld from a

payment under Division 4 of Part 8 of the Income Tax Act 2007”


9.2.2.1
Explanation


This section imposes a penalty on a taxpayer who fails to pay tax by the due date. 

Subsection (1) imposes the penalty on any taxpayer who fails to pay tax by the due date. “Tax” is defined in section 2 to mean income tax, tax deducted from a payment of salary or wages, tax deducted from a payment of withholding income and sales tax. While penalty is also included in the definition of tax, it is expressly excluded for the purposes of this section. This avoids the cascading of penalty (i.e., the imposition of penalty on penalty). The due date for payment of tax is set out in the commentary to section 14. 

There are two components to the penalty imposed under this section. First, a flat penalty of 3% of the amount of unpaid tax applies for each failure to pay by the due date. Secondly, a time penalty applies for each month the tax remains unpaid. The amount of the additional penalty is 5% of the amount of unpaid tax as at the 15th day of each month following the due date. 

For example, assume that a taxpayer has an income tax liability due on the 15th of October 2003. The tax is not paid until 31st December 2003. The penalty payable by the taxpayer is computed as follows:
(1)
A flat penalty of $5,000.

(2)
A time penalty of $6,000. This is computed as $3,000 for the amount outstanding as at the 15th of November 2003 and a further $3,000 for the amount outstanding as at the 15th of December 2003. As the amount was paid before the 15th of January 2004, no time penalty is imposed for the period 16-31 December 2001.

Subsection (2) provides for a refund of penalty to the extent that the underlying amount in respect of which the penalty has been paid is subsequently found not to have been payable.

Subsection (3) makes it clear that the penalty imposed under this section is in addition to late payment interest imposed under section 30. Late payment interest is intended to compensate the Government for the delay in receiving tax due, whereas late payment penalty is intended to punish the taxpayer for not complying with his or her obligations under the relevant revenue law.

Subsection (4) provides that penalty payable in respect of tax deducted from a payment or salary or wages or a payment of withholding income to a non-resident is to be borne personally by the person liable for the penalty. It cannot be recovered from any other person. For example, a person liable for a penalty in relation to tax withheld from a payment of salary or wages cannot recover the penalty from the employee.

9.2.3
Section 33.
Failure to maintain records

33. Any taxpayer who fails to maintain proper accounts, documents, or records in accordance with the requirements of any revenue law shall be liable to a penalty equal to 25 per cent of the amount of tax payable by the taxpayer for the tax period to which the failure relates.

9.2.3.1
Explanation

This section imposes a penalty on a taxpayer that fails to maintain proper records in accordance with the requirements of any revenue law (Income Tax Act, Sales tax Act, or Revenue Administration Act, 2002). The main provision requiring the keeping of records is section 21. However, the section applies to any taxpayer who fails to comply with any record-keeping obligation in the Income Tax Act or Sales tax Act. For example, it applies to an employer that fails to keep records as required under section 58 of the Income Tax Act, 1976.

The failure to maintain proper records does not have to be the result of deliberate or reckless conduct for a penalty to be imposed, although a more serious penalty is imposed where the failure was knowingly or recklessly made. 

The imposition of penalty under this section is an alternative to prosecution of an offence under section 40. 

9.2.4
Section 34.
False or misleading statements

34. (1) Any person who makes a false or misleading statement or omits from such statement any material particular which lessens his tax liability shall be liable to a penalty of 25 per cent of the tax shortfall.

(2) No penalty shall be imposed under this section where -

(a) the tax shortfall arose as a result of a taxpayer taking an objection on the application of the relevant revenue law to the taxpayer’s position; or

(b) the person who made the statement did not know and could not reasonably be expected to know that the statement was false or misleading in a material particular.
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows Section 34 of the Principal Act is amended by deleting subsection (2) and substituting the following —

“(2) No penalty shall be imposed under this section if the person who made the statement did not know and could not reasonably be expected to know that the statement was false or misleading in a material particular.”

(3) Nothing in this section, prevents the imposition of interest under section 30 in respect of a tax shortfall if the tax is not paid by the due date.

(4) In this section a statement may be made in writing or orally to a taxation officer under any revenue law, and shall include a statement made -

(a) in any application, certificate, declaration, notification, tax return, objection, or other document made, prepared, given, submitted, or lodged under any revenue law;

(b) in any information furnished under any revenue law;

(c) in any document furnished otherwise than pursuant to any revenue law;

(d) in answer to a question asked; or

(e) to another person with the knowledge or reasonable expectation that the statement would be conveyed to a taxation officer

9.2.4.1
Explanation

This section imposes a penalty where a person makes a statement to a taxation officer that is false or misleading in a material particular or omits from a statement made to such an officer any matter or thing without which the statement is false or misleading in a material particular. 

Whether a statement is false is a question of fact. A statement or omission is misleading if it is reasonably likely to mislead a person belonging to the class of persons to whom it is directed. A penalty is only imposed if the statement is false or misleading in a material particular. The statement must be made in writing or orally to a taxation officer. Subsection (4) specifies a broad range of situations that satisfy this requirement. The clearest example is a false or misleading statement made in a tax return. “Taxation officer” is defined in section 2 to mean the Chief Commissioner, the Commissioner of Revenue and any other officer of the Tongan Revenue Service.

A penalty is only imposed where there is a tax shortfall for any person as a result of the false or misleading statement. The section applies where a tax shortfall arises for any person and not just the person who made the statement. For example, the section can apply to false or misleading statements made by a taxpayer's adviser, although the defence in subsection (3)(b) may apply in that case. Penalty is imposed on the person who made the statement even if someone else benefited from the tax shortfall. 

A tax shortfall arises where the income tax or sales tax liability of a person computed on the basis of the statement is less than it would have been if the statement had not been false or misleading. 

A penalty is imposed under subsection (1) in respect of any false or misleading statement that gives rise to a tax shortfall, although a more serious penalty is imposed on a person who made the false or misleading statement knowingly or recklessly. 

Subsection (2) provides for two situations where no penalty is imposed. The first is where the tax shortfall arose as a result of a taxpayer taking a reasonably arguable position on the application of the relevant revenue law to the taxpayer’s position. This will only arise apply where there is a genuine ambiguity in the application of a revenue law to the taxpayer’s circumstances. Provided the taxpayer’s position is defensible under the law, no penalty will be imposed even though the taxpayer’s position turned out to be wrong. The second is where the person did not know (subjectively determined) and could not reasonably be expected to have known (objectively determined) that the statement or omission was false or misleading.

Subsection (3) makes it clear that late payment interest is still payable in respect of a tax shortfall even though subsection (2) may apply to exclude the imposition of penalty. This is the case only where the tax shortfall represents tax that is not paid by the due date for payment.

9.2.5
Section 35.
Miscellaneous
35. (1) Liability to a penalty shall be calculated separately with respect to each section in this Division.

(2) Where a penalty has been paid under this Division and the Chief Commissioner of Revenue institutes a prosecution under Division III of this Part in respect of the same act or omission, the Chief Commissioner of Revenue shall refund the amount of penalty paid, and the penalty shall not be payable unless the prosecution is withdrawn.

(3) The Chief Commissioner of Revenue shall -

(a) make an assessment of any penalty imposed under this Division; and

(b) serve a notice of the assessment on the person subject to the penalty, which notice shall state the amount of penalty payable and the due date for payment.

(4) A person liable to pay penalty may apply, in writing, to the Chief Commissioner of Revenue for remission of the penalty payable.

(5) The Chief Commissioner of Revenue may, upon application under subsection (4) or of his own motion, remit, in whole or in part, any penalty payable by a person.

9.2.5.1
Explanation

This section provides for general issues relating to the imposition of penalty, including the assessment of penalty. 

Subsection (1) provides that penalty is to be calculated separately for each section of the Act under which penalty may be imposed. 

Subsection (2) provides that, if penalty has been imposed and paid, and the Chief Commissioner initiates a prosecution in respect of the same act or omission, then the Chief Commissioner is obliged to refund the penalty paid. In this situation, no penalty is payable unless the prosecution is withdrawn. This means that the imposition of penalty is an alternative to prosecution in respect of the same act or omission. Consequently, a person cannot be subject to both penalty and a fine or prison sentence on conviction for the same act or omission 

Subsection (3) provides that penalty is imposed by assessment. The Chief Commissioner is obliged to raise an assessment of penalty payable. The Chief Commissioner must serve a notice of assessment of penalty on the person liable. The notice must state the amount of penalty payable and the due date for payment. An assessment of penalty is treated as a taxation assessment for all purposes of the Act (see section 2 definition of “taxation assessment”). This means that a person assessed to penalty can challenge the assessment only under the objection and appeal procedure in Part IV. Further, penalty is treated as “tax” for all purposes of the Act (see section 2 definition of “tax”). This means that the Chief Commissioner can rely on the powers in Part V for the collection and recovery of the tax. 

Subsection (5) empowers the Chief Commissioner to remit, in whole or part, any penalty payable by a person. The Chief Commissioner may exercise this power either upon application under subsection (4) by the person liable for penalty or on the Chief Commissioner’s own motion.

9.7
Division III - Offences

9.7.1
Section 36.
Failure to Deliver Tax Return

36. Any taxpayer who without reasonable cause fails to deliver a tax return by the due date, or within such further time as the Chief Commissioner of Revenue may allow under section 4, commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.
9.7.1.1 Explanation

This section makes it an offence for a taxpayer to fail to deliver a tax return by the due date (including any extension of time granted under section 4). “Tax return” is defined in section 2 (see the commentary to the definition which lists each document that is treated as a tax return for the purposes of the Act). 

9.7.2
Section 37.
Failure to Comply with notice

37. Any person who, without reasonable excuse, fails to comply with a notice served on the person under section 15 commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.

9.7.2.1 Explanation
This section makes it an offence for a person to fail to comply with a section 15 notice. Section 15 empowers the Chief Commissioner to serve notice on persons owing money to, or holding money on behalf of, a defaulting taxpayer requiring them to pay the amount specified in the notice to the Chief Commissioner. A person fails to comply with the notice if they pay the money specified in the notice to the taxpayer rather than the Chief Commissioner or if they withhold the money but fail to pay it to the Chief Commissioner by the due date in the notice. A person who has a reasonable explanation for failing to comply with a section 15 notice is not guilty of an offence.

Failure to comply with a section 15 notice is viewed as a serious offence, as recovering the tax owing from a third party may be the only avenue open to the Chief Commissioner. A person who fails to pay under the notice is also liable for interest under section 30.

9.7.3
Section 38.
Failure to Comply with Section 18

38.
Any liquidator who fails to comply with section 18 commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.


9.7.3.1
Explanation

This section makes it an offence for a person to fail to comply with section 18. This section imposes a number of obligations on a liquidator. An offence is committed if –

(1)
The liquidator does not provide a notice as required under section 18(1).

(2)
The liquidator sells an asset in breach of section 18(3).

(3)
The liquidator fails to set aside the amount required under section 18(4).

9.7.4
Section 39.
Failure to comply with section 19Maintain Proper Records

39. Any person who fails to comply with an order under section 19(2) or a notice under section 19 (1) commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.


9.7.4.1
Explanation

This section makes it an offence for a taxpayer to fail to comply with a notice under section 19(1) or an order under section 19(2). 

9.7.5
Section 40 
Failure to maintain proper records

40. Any taxpayer who fails to maintain proper accounts, documents, or records in accordance with the requirements of any revenue law commits an offence and shall be liable upon conviction -

(a) where the taxpayer knowingly failed to maintain proper accounts, documents, or records, to a fine not exceeding $10,000 or to imprisonment for a term not exceeding 3 years, or both; or

(b) in any other case, to a fine not exceeding $5,000.

9.7.5.1
Explanation

This section makes it an offence for a taxpayer to fail to maintain proper records. It is in similar terms to section 33, which provides for the imposition of penalty for such failure. 

9.7.6
Section 41.
Failure to provide assistance

41. Any person who fails to provide facilities and assistance as required by section 21 (4) commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.

9.7.6.1
Explanation

This section makes it an offence for an occupier of a place or premises to fail to provide the Chief Commissioner or an authorised officer with all reasonable facilities and assistance as required in section 21(4).

9.7.7
Section 42.
Failure to Comply with a Section 22 Notice

42. Any person who, without reasonable explanation, fails to comply with a notice under section 22 commits an offence and shall be liable upon conviction to a fine under section 22 commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.

9.7.7.1
Explanation
This section makes it an offence for a person to fail to comply with a notice issued by the Chief Commissioner under section 22. No offence is committed where the person has a reasonable explanation for the failure to comply. For example, a person who can prove that he or she does not know the information sought by the Commissioner in a notice served on the person under section 22(1)(a) is regarded as having a reasonable explanation for not complying with a notice. Similarly, a person has a reasonable explanation for not complying with a notice under section 22(1)(b) requiring production of books, records or computer-stored information if the person proves that they do not have possession of, or control over, those documents. 

A person fails to comply with a notice served on the person under section 22(1)(b) requiring the person to attend and give evidence if the person fails to attend. Even if the person believes that they will be unable to any questions during such examination, the person must attend and answer what questions they can.

9.7.8
Section 43.
False identification number

43. (1) Any person who knowingly and fraudulently uses a false Taxpayer Identification Number on any return or document prescribed or used for the purposes of any revenue law commits an offence and shall be liable upon conviction to a fine not exceeding $10,000 or to imprisonment for a term not exceeding 3 years, or both.

(2) A person who uses the Taxpayer Identification Number of another person shall be treated as having used a false Taxpayer Identification Number, except where the person has used the Taxpayer Identification Number of another person with permission of that other person on a document relating to the tax affairs of that other person.

9.7.8.1
Explanation

This section makes it an offence for a person to use a false Taxpayer Identification Number (“TIN”). Subsection (2) makes it clear that a person uses a false TIN if the person uses the TIN of another person. This is case even if the persons are related in some way, such as companies in the same group. TINs are to be issued to each taxpayer and each taxpayer must use their own TIN. Subsection (2) does not apply where the person used another person’s TIN with the permission of that other person and it was used on a document relating to the tax affairs of that other person. An example is where a tax adviser uses a client’s TIN on a client document lodged with the Tongan Revenue Service. 

9.7.9
Section 44.
False Statements

44. (1) Any person who knowingly makes a false or misleading statement or omits from such statement any material particular commits an offence and shall be liable upon conviction to a fine not exceeding $10,000 or imprisonment for a term not exceeding 3 years, or both
(2) Under this section it is a defence to a prosecution if the person who made the statement did not know and could not reasonably be expected to know that the statement was false or misleading.
(3) Section 34(4) shall apply in determining whether a person has made a statement to a taxation officer.
This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows section 44 of the Principal Act is amended by —

(a) deleting “; or” and substituting a full stop in subsection (1) in the English version only;

(b) deleting subsection (2); and

(c) renumbering subsection (3) as subsection (2).


9.7.9.1
Explanation

This section makes it an offence to make a false or misleading statement to a taxation officer. The section is in similar terms to section 34, although there is no tax shortfall requirement.

9.7.10 Section 45
Obstruction
45. Any person who wilfully obstructs a taxation officer in the performance of duties under any revenue law commits an offence and shall be liable upon conviction to a fine not exceeding $3,000 or to imprisonment for a term not exceeding one year, or both.
9.7.10.1
Explanation

This section makes it an offence for a person to obstruct a taxation officer in the performance of duties under any revenue law (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002). An example of obstruction is hiding or destroying documents relevant to the determination of a taxpayer’s liability. 

9.7.11
Section 46.
Abetting

46. Any person who aids, abets, assists, incites, or induces another person to commit an offence under any revenue law commits an offence and shall be liable upon conviction to the same penalty as the principal offender.


9.7.11.1
Explanation

This section makes it an offence for a person to aid, abet, assist, incite or induce another person to commit an offence under any revenue law (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002). 

9.7.12
Section 47.
Offences by Companies

47. (1) Where an offence under any revenue law is committed by a company, every person who, at the time the offence was committed was -

(a) a director, principal officer, general manager, secretary, or other similar officer of the company; or

(b) acting or purporting to act in that capacity, shall be treated as having committed the offence.

(2) Subsection (1) shall not apply to a person where -

(a) the offence was committed without that person’s consent or knowledge; and

(b) the person having regard to the nature of the person’s functions and all the circumstances has exercised reasonable diligence to prevent the commission of the offence.

9.7.12.1
Explanation

This section provides that corporate officers are treated as having committed a tax offence committed by their company. This applies to every person who, at the time the offence was committed, was a director, principal officer, general manager, secretary or other similar officer of the company. It also applies to any person who, at that time, was acting or purporting to act in the capacity of director, general manager, secretary or other similar officer of the company. The effect of the section is that a person who is treated by this section as having committed an offence may be prosecuted for the offence.

Subsection (2) provides for a defence where a person satisfies two conditions. The first condition is that the person proves that the offence was committed without his or her consent or knowledge (subjectively determined). The second condition is that the person proves that he or she exercised all reasonable diligence to prevent commission of the offence.  Whether reasonable diligence has been exercised is objectively determined having regard to the nature of the person's functions and to all the circumstances of the offence.  

9.7.13
Section 48.
Compound Offences

48. (1) The Chief Commissioner of Revenue may, where any person has committed an offence under this Division except under sections 36, 40 or 44, before or after the institution of proceedings, compound such offence and order the person, by notice in writing, to pay the amount specified in the notice and such amount shall not exceed the amount of the maximum fine prescribed for the offence.

(2) The Chief Commissioner of Revenue shall compound an offence under this section only if the offender admits in writing that he committed the offence.

(3) Where the Chief Commissioner of Revenue compounds an offence under this section, the notice shall -

(a) specify the offence committed, the sum of money to be paid, and the due date for payment;

(b) have a copy of the written admission attached;

(c) be served on the offender;

(d) be final and not subject to any appeal.

(4) Where the Chief Commissioner of Revenue compounds an offence under this section, the offender shall not be liable for prosecution or penalty in respect of that offence.

9.7.13.1
Explanation

This section provides for the compounding of offences under the Division. Subsection (1) provides that, where any person has committed an offence under the Division, the Commissioner may compound the offence and order the person to pay such amount as the Commissioner may specify as a penalty for committing the offence. The amount to be paid is to be specified in the order served by the Commissioner on the person committing the offence and must not exceed the maximum fine prescribed for the particular offence. Compounding is not permitted in relation to offences for which the imposition of penalty is alternative sanction (namely, sections 37, 40 and 44). 

Subsection (2) provides that the Commissioner may compound an offence only where the person charged with the offence has admitted in writing that he or she has committed the offence. 

It is stated in subsection (1) that, where an offence is compounded, the Commissioner must serve the person with an order to pay the amount specified in the order. Subsection (3) provides for procedural matters relating to the order. The order must be in writing and specify the offence committed, the sum of money to be paid and the due date for payment. The person’s written admission must be attached to the order. The order must be served on the person. As the person charged with the offence must agree to compound the offence by admitting guilt, the order is final and is not subject to appeal. The order is to be enforced by the Commissioner in the same way as a decree of any court in Tonga would be enforced. 

It is provided in subsection (4) that, where an offence committed by a person has been compounded, the person shall not be prosecuted in respect of the offence nor liable for penalty.

9.7.14
Section 49.
Limitation of Action

49. The prosecution of an offence under this Division may be instituted at any time within 5 years after the commission of the offence.

9.7.14.1
Explanation

This section provides that the prosecution of an offence under Division III may be instituted at any time within seven years after the commission of the offence. 

This is a re-enactment of section 88 of the Income Tax Act, 1976, with the extension of the limitation period to seven years.

10.
PART X
- RULINGS

10.1
Section 50.
Orders and Rulings

50. (1) The Chief Commissioner of Revenue may publish orders and rulings of his application of the revenue law.

(2) An order or ruling published under this section is binding on the Chief Commissioner of Revenue until revoked.


10.1.1
Explanation

This section provides for the issuing of public rulings by the Chief Commissioner. 

A public ruling states the Chief Commissioner’s interpretation of the application of a revenue law in a particular situation and is intended to achieve consistency in the administration of revenue laws and provide guidance to taxpayers. A public ruling will be of general application and not specific to particular taxpayers, although the circumstances of a particular taxpayer may be the initial reason for the issuance of the ruling. 

A public ruling has effect once it is issued to the public and is binding on the Chief Commissioner until revoked. This means that the Chief Commissioner cannot assess a taxpayer in a way that is contrary to a public ruling validly in force for the period relevant to the assessment. A public ruling is not law and, therefore, cannot be binding on taxpayers. Taxpayers are free to prepare their returns as they see fit. If a taxpayer prepares a return in a way that is contrary to a public ruling, then it is for the Chief Commissioner to decide how to assess the taxpayer. If the Chief Commissioner assesses in accordance with the ruling, then the taxpayer may challenge the assessment under Part IV. 
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PART VII—RULINGS

DIVISION I—RULINGS

14 Ruling

(1) The Chief Commissioner shall make an order or ruling for the purposes of section 50 of the Act by publishing a notice of it in the Tonga Chronicle.

(2) A ruling shall state that it is a ruling and shall have a number and subject heading by which it can be identified.

(3) A ruling shall apply from the date specified in the ruling and if no date is specified, from the date of publication.

15 Withdrawal of ruling

(1) The Chief Commissioner may withdraw a ruling, in whole or part, by publishing notice of the withdrawal in the Tonga Chronicle.

(2) If the Chief Commissioner makes a ruling that is inconsistent with an existing ruling, the existing ruling shall be treated as withdrawn to the extent of the inconsistency.

(3) The withdrawal of a ruling, in whole or part, shall have effect—

(a) if sub-regulation (1) applies, from the date specified in the notice of withdrawal and if no date is specified, from the date the notice of the withdrawal is published in the Tonga Chronicle; or

(b) if sub-regulation (2) applies, from the date of application of the inconsistent ruling.

(4) A ruling that has been withdrawn in whole or in part shall—

(a) continue to apply to a transaction commenced before the ruling was withdrawn; and

(b) not apply to a transaction commenced after the ruling was withdrawn to the extent that the ruling is withdrawn.

10.2
Section 51.
Written Rulings

51. (1) The Chief Commissioner of Revenue may, upon application in writing by a taxpayer, issue to the taxpayer a written ruling setting out the Chief Commissioner of Revenue’s position regarding the

application of a revenue law to a transaction entered into, or proposed to be entered into, by the taxpayer.

(2) Where -

(a) the taxpayer has made a full and true disclosure of all aspects of the transaction relevant to the ruling; and

(b) the transaction has proceeded in all material respects as described in the taxpayer’s application for the ruling,

the ruling shall be binding on the Chief Commissioner of Revenue.
The Revenue Services Administration Regulations 2003
DIVISION II—WRITTEN RULINGS

16 Form of application

An application for a written ruling for the purposes of section 51 of the Act shall be in Form 5 in the Schedule.

REVENUE SERVICES ADMINISTRATION ACT 2002

LAO KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2002

FORM 5/ FOOMU 5
THE REVENUE SERVICES ADMINISTRATION REGULATIONS 2003/ NGAAHI TU’UTU’UNI KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2003

(Regulation 16/Tu’utu’uni 16)

APPLICATION FOR A WRITTEN RULING/ KOLE KI HA TU’UTU’UNI TOHI
Applicant’s name/ Hingoa ‘o e taha kole: __________________ Taxpayer Identification Number/ Fika Tukuhau ‘a e Taha Tukuhau: _______________

Address/Tu’asila _______________________________________________________________

Phone/Telefoni: __________________ Fax/Fekisimili:___________________ E-mail/’I-meili_____________________

I hereby apply for a written ruling on the following question/‘Oku ‘ou kole ki ha tu’utu’uni tohi ki he ngaahi fehu’i ko ‘eni–

______________________________________________________________________________________________________________________________________________________________________________________________________________________________

The issues raised by the question are/ Ko e ngaahi me’a ‘oku   ‘o hake ‘e he fehu’i ko e–

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

My opinion on the question is/ Ko ‘eku fakakaukau ki he ngaahi fehu’i ko e –
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

The following legislation, case law or rulings is relevant to the question/ Ko e ngaahi lao, hopo pe ngaahi tu’utu’uni ‘eni ‘oku felave’i mo e fehu’i–

______________________________________________________________________________________________________________________________________________________________________________________________________________________________

Tax period to which application relates/ Vaha’a taimi tukuhau felave’i: __________________________________________

Amount of tax (if known) to which the application relates/ Lahi ‘o e tukuhau (kapau ‘oku ‘ilo’i) ‘oku felave’i mo e kole: ____________________________

Please attach a full description of the facts of the transaction to which the application relates/ Kataki ‘o fakapipiki ha fakamatala kakato ‘o e ngaahi mo’oni’i me’a ‘o e fehu’aki ‘oku felave’i mo e kole.

Please answer the following questions/ Kataki ‘o tali ‘a e ngaahi fehu’i ni–
Has the transaction commenced?/ Kuo kamata ‘a e fehu’aki?   

If no, please attach a statement setting out why the transaction is seriously considered./ Ka ‘ikai, kataki ‘o fakapipiki ha fakamatala ‘oku fakaha ‘a e ‘uhinga ‘oku fakakaukau’i lahi ‘ai ‘a e fehu’aki.

Are the facts known with certainty?/ ‘Oku ‘ilo’i fakapapau ‘a e ngaahi mo’oni’i me’a? Yes/’Io _/No/’Ikai _  

Has the tax return been lodged for the tax period to which the application relates? / Kuo fakahu ‘a e tanaki tukuhau ki he vaha’a taimi tukuhau ‘oku felave’i mo e kole? Yes/’Io _/No/’Ikai _  

Signature/ Fakamo’oni Hingoa: _____________________

Designation/Lakanga: _____________________

Date/’Aho: _____________________

17 Further information

The Chief Commissioner may request further information from the applicant concerning the transaction to which the application relates.

18 Assumptions in making written ruling

The Chief Commissioner may make a written ruling on the basis of assumptions about a future event or other matter that he considers appropriate.

19 Refusing an application

(1) The Chief Commissioner may refuse an application for a written ruling if—

(a) the Chief Commissioner has already decided the matter that is the subject of the application in a taxation assessment;

(b) the application relates to a matter that is the subject of a tax audit or an objection;

(c) the application is frivolous or vexatious;

(d) the arrangement to which the application relates has not been carried out and there are reasonable grounds to believe that it will not be carried out;

(e) the applicant has not provided the Chief Commissioner with sufficient information, to a request under regulation 17;

(f) the correctness of the ruling depends on assumptions about a future event or other matter under regulation 18; or

(g) in the opinion of the Chief Commissioner, it would be unreasonable to comply with the application having regard to the resources needed to comply and any other matters the Chief Commissioner considers relevant.

(2) The Chief Commissioner shall in a case of an application for a written ruling, serve the applicant with a written notice of the refusal with reasons.

(3) A refusal of an application for a written ruling shall be treated as a taxation decision for the purposes of the Act.

20 Making a written ruling

(1) The Chief Commissioner shall agree to an application for a written ruling unless he refuses to make the ruling in accordance with regulation 19.

(2) The Chief Commissioner shall make a written ruling by serving written notice of the ruling on the applicant.

(3) A written ruling shall set out the matter ruled on, identifying—

(a) the taxpayer;

(b) the tax law relevant to the ruling;

(c) the tax period for which the ruling shall be effective;

(d) the arrangement to which the ruling relates; and

(e) any assumptions on which the ruling is based.

(4) A written ruling shall be made at the time the applicant is served with notice of the ruling and shall be in force for the period specified in the ruling.

21 Withdrawal of written ruling

(1) The Chief Commissioner may for reasonable cause withdraw a written ruling, in whole or part, by written notice served on the applicant.

(2) If the Chief Commissioner publishes a ruling that is inconsistent with a written ruling, the written ruling shall be treated as withdrawn to the extent of the inconsistency.

(3) The withdrawal of a written ruling, in whole or part, shall have effect—

(a) if sub-regulation (1) applies, from the date specified in the notice of withdrawal; or

(b) if sub-regulation (2) applies, from the date of application of the inconsistent ruling.

(4) A written ruling that has been withdrawn shall—

(a) continue to apply to a transaction commenced before the ruling was withdrawn; and

(b) not apply to a transaction commenced after the ruling was withdrawn to the extent that the ruling is withdrawn.


10.2.1
Explanation

This section provides a procedure for taxpayers to obtain a private ruling from the Chief Commissioner. A taxpayer may apply in writing to the Chief Commissioner for a private ruling relating to a transaction of the taxpayer. Where an application for a private ruling has been made, subsection (1) provides that the Chief Commissioner may issue the taxpayer with a ruling setting out the Chief Commissioner’s view on the application of a revenue law (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002) to the transaction of the taxpayer. 

Subsection (2) provides that a ruling issued under subsection (1) is binding on the Chief Commissioner where two conditions are satisfied –

(1)
The taxpayer has made a full and true disclosure of the nature of all aspects of the transaction relevant to the making of the ruling; and

(2)
The transaction has proceeded in all material respects as described in the taxpayer’s application for the ruling. 

Subsection (3) provides that, if the terms of a private ruling are inconsistent with the terms of a public ruling issued by the Chief Commissioner, then the private ruling is to be given priority.

11.
PART XI
- FORMS AND NOTICES

11.1
Section 52.
Forms and Notices; Authentication of Documents

52. (1) The Chief Commissioner of Revenue shall make documents prescribed by Regulations available.

(2) A notice or other document issued or served by the Chief Commissioner of Revenue under any revenue law shall be authenticated by bearing the official stamp of the Revenue Services.

The Revenue Services Administration Regulations 2003
PART VIII—FORMS AND NOTICES; LODGEMENT OF

DOCUMENTS; SERVICE OF NOTICES
22 Approved form

The Chief Commissioner may specify and publish in the Tonga Chronicle a form for the purposes of any application, notice or other document to be lodged under the Act or these Regulations.

11.1.1
Explanation
This section provides for forms and notices required under a revenue law (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002). 

Subsection (1) provides that forms, notices, returns, statements, tables and other documents may be in such form as the Chief Commissioner may determine for the efficient administration of the relevant revenue law. It is not necessary for the Chief Commissioner to publish these forms in the Gazette for them to have legal effect. 

Subsection (2) obliges the Chief Commissioner to make forms available at the offices of the Tongan Revenue Service and at such other locations as the Chief Commissioner determines. It is also provided that the Chief Commissioner may make forms available by mail.

Subsection (3) provides for the authentication of notices and documents issued, served or given by the Chief Commissioner.

11.2
Section 53.
Service of Notices 
53. (1) Subject to this Act, any notice or other document required to be served on a person for the purposes of any revenue law shall be treated as properly served on the person if -

(a) personally served on the individual or his representative;

(b) left at the person’s usual or last known place of abode or business in Tonga; or

(c) sent by registered post to his last known address.

(2) Service of any notice or document on the town officer for that area in accordance with this section shall be treated as properly served on the person on receipt of written confirmation of such officer within 30 days that he has served it on the person.

(3) The validity of service of any notice under a revenue law shall not be challenged after the notice has been wholly or partly complied with.

This definition was amended by Revenue Services Administration (Amendment) Act 2003 as follows section 53 of the Principal Act is amended by —

(a) deleting “individual” in subsection (1) (a) and substituting therefore the word “person” in the English version only;

(b) inserting the words “required to be served on an individual” after “document” in subsection (2); and

(c) deleting the words “that area” and substituting therefor the words “the area in which the individual lives” in subsection (2).
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23 Manner of lodgement of documents

(1) Except as provided in the Act or these Regulations, an application, notice, or other document to be lodged with the Chief Commissioner under the

Act or these Regulations shall be delivered in the following manner—

(a) by personal delivery or registered post to an office of the Department; or

(b) by electronic transmission subject to the Chief Commissioner's permission and specifications if any.

(2) If the due date for lodging an application, notice or other document is a Saturday, Sunday or a public holiday, the due date shall be the next following business day.

24 Documents properly lodged

(1) In this regulation—

“electronic signature”, in relation to a person, means the unique identification, in electronic form, approved by the Chief Commissioner as the person's electronic signature; and

“form” means a form specified in the Schedule or an approved form.

(2) A form to be lodged with the Chief Commissioner under the Act or these Regulations shall be considered properly lodged only if—

(a) it is in the proper form;

(b) it contains the information required by the form;

(c) it is signed as required by the form; and

(d) it is delivered to the Chief Commissioner as specified in regulation 23.

(3) A form that may be lodged by electronic transmission shall be treated as properly signed if it includes the electronic signature of the person required to sign the form.

(4) A person who delivers a form by electronic transmission with the electronic signature of another person who has not consented to the inclusion of his signature commits an offence and shall be liable on conviction to a fine not exceeding $15,000 or to imprisonment for a term not exceeding 3 years, or both.

25 Service of documents electronically

(1) In this regulation, “electronic address” means a facsimile number or electronic mail address.

(2) If a person has notified the Chief Commissioner, in writing of an electronic address for service of notices or other documents under the Act or these Regulations, a notice or other document shall be considered served by the Chief Commissioner if sent to that address.

(3) For the purposes of sub-regulation (2), a notice or other document shall be considered sent to an electronic address if the Chief Commissioner has received—

(a) in the case of a message sent to a facsimile number, confirmation from the sending facsimile machine that the message has been sent; or

(b) in the case of a message sent to an electronic mail address, confirmation from the server of the recipient that the message has been received.

26 Computer generated documents

Any notice or other document required to be issued by the Chief Commissioner under the Act or these Regulations may be generated by computer and the notice or other document shall require the seal of the Department and the signature of the authorized taxation officer.

27 Notification of change of address

(1) A taxpayer who has changed his address for service shall notify the Chief Commissioner in writing within 30 days of the new address.

(2) A taxpayer who fails to comply with sub-regulation (1) shall not be able to plead the change of address as a defence in any proceedings instituted against the person under the Act or these Regulations.

(3) A taxpayer who fails to comply with sub-regulation (1) commits an offence and shall be liable on conviction to a fine not exceeding $1,000.
11.2.1
Explanation
This section provides for the service of notices and other documents for the purposes of any revenue law (Income Tax Act, Sales Tax Act or Revenue Administration Act, 2002). 

Subsection (1) applies to individuals (other than non-residents or incapacitated individuals) and any other person. The application of subsection (1) is expressed to be subject to the Act. This means that the rules in subsection (1) may be excluded where the Act specifically provides the method of service in a particular case. An example is service of a notice under section 23. 

Subsection (2) provides for deemed service of individuals who live [area]. In this case, the individual is treated as having been served with the notice or document if it is served on the town officer for the [area].

Subsection (3) provides that once a notice has been complied with, the validity of service cannot be challenged.

12.
PART XII
- ADMINISTRATION

12.1
Division I 
- Revenue Services Department
12.1.1
Section 54.
Revenue Services Department
54. (1) The Revenue Services Department shall be established within the Ministry of Finance.

(2) The Revenue Services Department shall be headed by a Commissioner and assisted by Deputy Commissioners who shall be appointed according to law.

12.1.1.1 Explanation

This section provides for the creation of the Revenue Services Department (“RSD”). 

Subsection (1) provides for the establishment of the Revenue Services Department as a separate office within the Ministry of Finance. 

Subsection (2) provides for the appointment of a Commissioner as head of the RSD and for the appointment of Deputy Commissioners according to law.

12.1.2
Section 55.
Taxation Officers

55. (1) The Chief Commissioner of Revenue shall be responsible for the administration of revenue law.

(2) The Commissioner shall act in accordance with any directions given by the Chief Commissioner of Revenue.

(3) All taxation officers shall be appointed according to law and shall wear an official Revenue Services identification card while conducting official business.
12.1.2.1
Explanation
This section provides for the duties of the Chief Commissioner, the Commissioner and Taxation Officers.

Subsection (1) provides that the Chief Commissioner is responsible for the administration of every revenue law. By virtue of section 2(2), “revenue law” has its extended meaning for the purposes of this section, namely the Income Tax Act, Sales Tax Act, Revenue Administration Act 2002, Customs and Excise Act, the Stamp Duties Act, the Ports and Services Tax Act, Fuel Sales Tax Act and the Post Office Act. 

Subsection (2) provides that the Commissioner is to assist the Chief Commissioner and to act in accordance with any directions given by the Chief Commissioner. It is expressly provided that the Commissioner is to appoint taxation officers.

Subsection (3) requires all taxation officers to wear an official TRS identification card while on official business.

12.1.3
Section 56.
Delegation

56. (1) The Chief Commissioner of Revenue may delegate in writing any duty, power, or function conferred under this Act.

(2) The Chief Commissioner of Revenue may, at any time, revoke in writing any delegation under this section.


12.1.3.1
Explanation

This section provides for delegations of powers.

Subsection (1) provides that the Chief Commissioner with the power to delegate to the Commissioner any duties, powers or functions conferred or imposed on the Chief Commissioner under the Act. The Chief Commission cannot delegate the power of delegation under this section.

Subsection (2) provides that the Chief Commissioner may revoke any delegation under subsection (1).

12.1.4
Section 57.
Confidentiality
57. (1) All documents and information coming into a taxation officer’s possession or knowledge in connection with the performance of duties under any revenue law shall be confidential.

(2) Nothing in subsection (1) shall prevent the disclosure of any document or information to -

(a) the Tax Tribunal or Supreme Court in relation to proceedings under this Act;

(b) any person in the service of Government in a revenue or statistical department where such disclosure is necessary for the performance of the person’s official duties;

(c) the Auditor-General or any person authorised by the Auditor-General where such disclosure is necessary for the performance of official duties; or

(d) to the government of another country with which Tonga has an agreement, to the extent permitted under that agreement.

(3) All documents or information received by a person under subsection (2) shall be confidential.

(4) Any person who contravenes this section commits an offence and shall be liable upon conviction to a fine not exceeding $10,0000(Should be $10,000) or to imprisonment for a term not exceeding 3 years, or both.

(5) In this section, “taxation officer” means any person employed by the Revenue Services Department in any capacity.

12.1.4.1 Explanation

This section provides for confidentiality of tax information. 

Subsection (1) obliges every taxation officer to preserve confidentiality with regard to all documents and information that come to his or her knowledge in the performance of duties under any revenue law. Such persons are not permitted to disclose any information or document except to the minimum extent necessary for the performance of duties under any revenue law, or as provided in subsection (2). Subsection (4) provides for an offence where a person fails to comply with this obligation. For the purposes of this section, taxation officer includes a former taxation officer and any other person employed by the RSD in any capacity whatsoever (subsection (5).

Subsection (2) provides for exceptions to the general obligation in subsection (1). Paragraph (a) permits a person to produce a document or communicate information in the Tax Tribunal or Supreme Court in relation to any proceeding under this Act. Paragraph (b) permits the disclosure of information or documents to any person in the service of the Government in a revenue or statistical department where the disclosure is necessary for the person’s official duties. Paragraph (c) permits the disclosure of information or documents to the Auditor-General or any person authorised by the Auditor-General where such disclosure is necessary for performance of official duties. Paragraph (d) permits the disclosure of information or documents to the competent authority of the government of another country where the disclosure is required under a double taxation or exchange of information agreement. 

Subsection (3) imposes an obligation on any person receiving documents or information under subsection (2) to keep the documents or information received confidential in accordance with the obligation imposed under subsection (1) on taxation officers. Failure to do so is an offence under subsection (4). 

12.2
Division II – Tax Tribunal

This Division provides for the establishment of the Tax Tribunal to review decisions of the Chief Commissioner. The Tax Tribunal is an administrative body replacing the Court of Review established under section 78 of the Income Tax Act, 1976. 

12.2.1
Section 58.
Tax Tribunal

58. There shall be a Tax Tribunal, to hear applications for review of reviewable decisions.


12.2.1.1
Explanation

This section provides for the establishment of the Tax Tribunal (hereinafter the “Tribunal”) for the purpose of hearing applications for review of reviewable decisions. “Reviewable decision” is defined in section 2(1) to mean an objection decision (see section 8(6)) and a decision referred to in section 246 of the Customs and Excise Act as to the amount of duty payable.

12.2.2
Section
59.
Appointment of Members

59. (1) The Tax Tribunal shall consist of a President and 5 other members of whom 3 shall constitute a quorum.

(2) 
(a) The Chief Justice shall appoint a Judge of the Supreme Court as President of the Tax Tribunal.

(b) The President shall hold that office as long as he remains a Judge of the Supreme Court, or until he resigns as President by notice in writing to the Chief Justice.

(3) The Chief Commissioner of Revenue shall, with the consent of Cabinet, appoint the members of the Tax Tribunal.

(4) Subject to subsection (5), a person may be appointed as a member if he -

(a) is enrolled as a law practitioner of the Supreme Court;

(b) is a member of the Institute of Chartered Accountants of Tonga;

(c) was previously engaged as a taxation officer; or

(d) has special knowledge, experience, or skills relevant to the functions of the Tax Tribunal.

(5) The following persons shall not be appointed as a member -

(a) a person who has under any revenue law, been convicted of an offence, or has been liable to a penalty; or

(b) an undischarged bankrupt.

(6) A member shall be appointed for a term of five years and shall be eligible for re-appointment.

(7) The Chief Commissioner of Revenue shall remove, with the consent of Cabinet, by notice in writing any member who -

(a) is an undischarged bankrupt;

(b) is unable to perform the duties of office or for misconduct; or

(c) gives written notice of his resignation.
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PART IX—TAX TRIBUNAL

DIVISION I—PROCEDURES OF THE TRIBUNAL

28 Quorum of Tribunal

The quorum for the Tribunal shall be 3 members one of whom will be the President.

29 Conflict of interest

A member of the Tribunal who has a material, pecuniary, or other interest in any proceeding that could conflict with the proper performance of his functions shall disclose the interest and such member shall not take part in any of those proceeding.

12.2.2.1
Explanation

This section provides for the appointment of persons as members of the Tax Tribunal (including the President). 

Subsection (1) provides that the Tribunal is to consist of a President and 5 other members of whom 3 shall constitute a forum. 
Subsection (2) provides that the Chief Justice of the Supreme Court is to appoint a Judge of the Supreme Court as President of the Tribunal. Paragraph (2) (b) provides that the President is to hold office as President until either ceasing to hold the office of Judge of the Supreme Court or resigning by notice in writing to the Chief commissioner.

Subsection (3) provides that non-Presidential members are to be appointed by the Chief Commissioner. Cabinet must approve the appointment. Only those persons listed in subsection (4) may be appointed to the Tax Tribunal. Paragraphs (a) and (b) provide for the appointment of lawyers and accountants to the Tribunal. In both categories, a person appointed must have significant experience in an area of revenue law within the jurisdiction of the Tribunal, particularly income tax and sales tax matters. The reference to “significant experience” is intended to refer to experience at a high level of practice on a wide range of matters relating to the revenue laws covered by the Act. Paragraph (c) provides that a current or former taxation officer may be appointed as a member of the Tribunal. Paragraph (d) provides that a person who has special knowledge, experience or skills relevant to the functions of the Tribunal may be appointed as a member of the Tribunal. This could include, for example, a person with experience in customs matters.

Subsection (5) specifies persons who cannot be appointed to the Tribunal. These are: a person who has been convicted of an offence or liable for penalty under a revenue law and any person who is an undischarged bankrupt. 

Subsection (6) provides that a non-Presidential member is appointed for a period of five years and may be re-appointed. This is subject to subsection (7), which provides for the removal from office in certain circumstances. There are three situations where a non-Presidential member ceases to be a member of the Tribunal –

(1)
The member becomes an undischarged bankrupt. 

(2)
The member is removed from office by the Chief Commissioner for inability to perform the duties of office or proven misconduct. 
(3)
The member resigns by notice in writing to the Chief Commissioner.

12.2.3
Section 60.
Review of Reviewable Decision

60. (1) Any person who is dissatisfied with a reviewable decision may apply to the Tax Tribunal for review of the decision.

(2) An application under subsection (1) -

(a) shall be in writing in the prescribed form;

(b) shall be lodged with the Tribunal within 30 days after the person making the application has been served with notice of the reviewable decision; and

(c) shall be accompanied by the prescribed fee.

(3) The Tax Tribunal may, upon application in writing, extend the time for the making an application to the Tribunal for a review of a reviewable decision.

(4) An application to the Tax Tribunal shall serve a copy of the application on the Chief Commissioner of Revenue within 5 days of lodging the application with the Tribunal.

(5) The President may make rules for the conduct of hearings before the Tax Tribunal.
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DIVISION III—REVIEW OF REVIEWABLE DECISIONS

32 Lodging of documents

(1) The Chief Commissioner shall, within 28 days of being served with a copy of an application to the Tribunal or within such further time as the Tribunal may allow, lodge with the members of the Tribunal 2 copies of—

(a) the notice of the taxation decision to which the application relates;

(b) a statement setting out the reasons for the decision if these are not set out in the notice referred to in paragraph (a); and

(c) every other document relevant to the Tribunal's review of the decision.

(2) If the Tribunal is not satisfied with a statement lodged under sub-regulation (1)(b), the Tribunal may, by written notice, require the Chief Commissioner to lodge, within the time specified in the notice, a further statement.

(3) If the Tribunal is of the opinion that other documents may be relevant to the Tribunal's review of a reviewable decision, the Tribunal may, by written notice, require the Chief Commissioner to lodge with the Tribunal, within the time specified in the notice, the documents specified in the notice.

(4) The Chief Commissioner shall give the applicant a copy of any statement or document lodged with the Tribunal under this regulation at the same time.

33 Representation before Tribunal

A party to a proceeding before the Tribunal may appear in person or may be represented by a law practitioner or accountant.

34 Powers of Tribunal

(1) The Tribunal may—

(a) take evidence on oath or affirmation;

(b) proceed in the absence of a party who has had reasonable notice of the proceeding; or

(c) adjourn the proceeding from time to time.

(2) The President may summon a person to appear before the Tribunal at the hearing to give evidence.

(3) A summons shall be in Form 7 in the Schedule and shall be served personally on the person summoned.

(4) A person who knowingly fails to comply with a summons to appear before the Tribunal commits an offence and shall be liable on conviction to a fine not exceeding $500 or to imprisonment for a term not exceeding 1 month, or both.

(5) A person who knowingly refuses or fails—

(a) to take an oath or affirmation before the Tribunal;

(b) to answer any question asked of the person during a proceeding; or

(c) to produce any book, record, or document that the person was required to produce by a summons served on the person, commits an offence and shall be liable on conviction to a fine not exceeding $500 or to imprisonment for a term not exceeding 1 month, or both.

(6) A person who knowingly gives false or misleading evidence to the Tribunal commits an offence and shall be liable on conviction to a fine not exceeding $1,500 or to imprisonment for a term not exceeding 3 months, or both.

(7) A person summoned to appear as a witness before the Tribunal shall be entitled to be paid fees at such rates as are allowable for witnesses in the Supreme Court and shall be paid as the Tribunal shall direct.

12.2.3.1
Explanation

This section provides for the making of applications to the Tax Tribunal.

Subsection (1) provides that a person who is dissatisfied with a reviewable decision may apply to the tax tribunal for review of the decision. A reviewable decision is an objection decision under section 9(6) or a decision under section 246 of the Customs and Excise act as to the amount of duty payable.

Subsection (2) provides that an application under subsection (1) is to be in writing in the prescribed form. A statement of reasons for the application must accompany the application. It must be lodged with the Tribunal within thirty days after service of the notice of the reviewable decision. Subsection (3) empowers the Tribunal to grant an extension of time for lodging an application for review of a reviewable decision.

Subsection (4) obliges the applicant to serve a copy of the application for review of a reviewable decision on the Chief Commissioner within five days of lodging the application.

Subsection (5) provides that the President may make rules for the conduct of hearings before the Tax Tribunal.

12.2.4
Section 61.
Decision of Tax Tribunal

61. (1) Where -

(a) the application relates to an objection decision, the Tax Tribunal shall make an order as set out in section 9; or

(b) the application relates to any other reviewable decision, the Tribunal may make an order to affirm, vary, or set aside the decision.

(2) The Tax Tribunal shall -

(a) make a written decision on an application for review as soon as practicable after the hearing has been completed; and

(b) cause a copy of its decision to be served on each party to the proceeding within 7 days of the decision.

(3) A decision referred to in subsection (2) shall include the Tax Tribunal’s reasons for the decision and its findings on material questions of fact and reference to the evidence or other material on

which those findings were based.

(4) Subject to subsection (6), all decisions of the Tax Tribunal shall be public records.

(5) An authenticated copy of the decision shall be received in court proceedings in accordance with section 49 of the Evidence Act (Cap. 15).

(6) In releasing information or allowing access to information under subsection (4), the Tax Tribunal shall ensure that -

(a) the identity and affairs of the applicant and any other person concerned shall be concealed; and

(b) trade secrets or other confidential information are not disclosed.
The Revenue Services Administration Regulations 2003
35 Division of opinion

If the members constituting the Tribunal for a proceeding are divided in opinion as to the decision to be made on any question, the question shall be decided according to the opinion of the majority provided that in the event of a tie, the President shall have a casting vote.

36 Discontinuance, dismissal or reinstatement of application

(1) Subject to regulation 42, an applicant may, discontinue or withdraw his application at any time by filing written notice with the Secretariat of the Tribunal and the Tribunal shall dismiss the application.

(2) If an applicant fails to appear in person or be represented at a hearing of the proceeding, the Tribunal may dismiss the application.

(3) If an applicant fails within a reasonable time to proceed with an application or comply with a direction by the Tribunal in relation to an application, the President may, on behalf of the Tribunal, dismiss the application.

(4) If the Tribunal has dismissed an application under sub-regulation (2) or (3), the applicant may, within 30 days after receiving notification that the application has been dismissed, apply to the Tribunal for reinstatement of the review application.

(5) If an application has been made under sub-regulation (4), the Tribunal may, reinstate the review application with directions.

37 Agreement

(1) This regulation applies if, at any stage in a proceeding, the parties agree in writing as to the terms of a decision of the Tribunal in the proceeding, or in a part of the proceeding or a matter arising out of a proceeding.

(2) If sub-regulation (1) applies and the agreement reached is as to the terms of a decision of the Tribunal in the proceeding, the Tribunal may make a decision in accordance with those terms.

(3) If sub-regulation (1) applies and the agreement reached relates to a part of a proceeding or a matter arising out of a proceeding, the Tribunal may, in its decision in the proceeding, give effect to the terms of the agreement.
38 Decision remitted to Chief Commissioner

(1) At any stage in a proceeding for review of a reviewable decision, the Tribunal may remit the decision to the Chief Commissioner for reconsideration.

(2) The Chief Commissioner shall reconsider and may—

(a) affirm the decision;

(b) vary the decision; or

(c) set aside the decision and make a new decision.

(3) Where the Chief Commissioner varies or sets aside the decision, the decision as varied or set-aside shall be taken to be the reviewable decision which is the subject for application for review before the Tribunal and the applicant may either proceed with or withdraw the application.

39 Correction

(1) The Tribunal may alter the text of the decision or statement if after it has made a decision it is satisfied that there is an error in the text of the decision or in the written statement of reasons for the decision.

(2) The altered text under sub-regulations (1) shall be treated as the decision of the Tribunal.

(3) Errors in the text of a decision or statement of reasons include—

(a) a typographical or clerical error; or

(b) any inconsistency between the decision and the statement of reasons.

DIVISION IV—ADMINISTRATION OF THE TRIBUNAL

40 Secretariat

The secretariat functions of the Tribunal shall be carried out by the office of the Chief Commissioner of Revenue, Nuku‘alofa.

41 Place of hearing

The Tribunal's hearings shall take place at a location to be designated by the President of the Tribunal.

42 Costs

The Tribunal may allow such costs as it considers fair and reasonable.

43 Lodging of documents

Any document required by the Act or these Regulations to be lodged with the Tribunal shall be lodged at the Secretariat of the Tribunal.

44 Address for service of documents

An applicant shall give the Secretariat written notice of the applicant's address for service of any documents relating to a proceeding.

45 Service of documents

Any notice, statement, or other document relating to a proceeding required to be served on a person shall be treated as properly served on the person—

(a) if the person is the applicant, when served personally on the applicant or the applicant's representative, or left or sent by registered post to the person's address for service;

(b) if the person is the Chief Commissioner, when left or sent by registered post to the office of the Department that issued the decision the subject of the application; or

(c) in the case of any other person, when served personally on the person or sent by registered post to the person's last known address.
The Principal Regulations are amended by REVENUE SERVICES ADMINISTRATION

(AMENDMENT) REGULATIONS 2007 inserting after regulation 45 the following new Part–

“ PART X – APPLICATION FOR REGISTRATION OF TAX AGENTS

 
46
Form of application

(1)
An application for registration as a tax agent shall be in Form 8 in the Schedule.

(2)
An application for renewal of a tax agents’ registration as a tax agent shall be in Form 9 in the Schedule.

(3)
An application for registration of an additional or substitute nominee of a registered tax agent shall be in Form 10 in the Schedule.


47
Lodgement of Application

(1)
An application for registration or renewal of registration as a tax agent shall be lodged at the Department.

(2)
An application shall not be considered properly lodged unless the prescribed fee has been paid.


48
Prescribed Fees

(1)
The prescribed fee for lodging an original registration as a tax agent or additional or substitute nominee of a tax agent shall be $200.

(2)
The prescribed fee for lodging a renewal as a tax agent or additional or substitute nominee of a tax agent shall be $100.

(3)
The fee shall be paid –

(a)
by bank cheque sent by post to the post office box of the Department at Nuku’alofa;

(b)
in cash or bank cheque at any office of the Department; or

(c)
in any other manner specified by the Chief Commissioner.”

The Schedule to the Principal Regulations is amended by inserting, immediately after Form 7, the following Forms 8, 9 and 10 –

[image: image4.emf]1 Taxpayer Identification Number (TIN)

/Fika Tukuhau 'o e Taha Totongi Tukuhau (FTTT)

2

First or Given Names / 'Uluaki Hingoa 

3 Business/Trading Name

 / Pisinisi/Hingoa Fefakatau'aki

4 Address for service of notices 

/ Tu'asila ke tufa ki ai 'a e ngaahi tohi

Telephone / Telefoni

Facsimile / Fekisimilī

5 Street address of Head Office 

/ Hala mo e Tu'asila 'o e 'Ulu'i 'Ofisi

Telephone / Telefoni

Facsimile / Fekisimilī

6 Street address of any other office 

/ Hala mo e Tu'asila 'oha toe 'ofisi

Telephone / Telefoni

Facsimile / Fekisimilī

7 Date of Birth/Partnership formed/Company incorporated

 / ' Aho Fā'ele'i/ ' Aho na'e fokotu'u ai 'a e Kaungā Pisinisi/ Hoko e kautaha fakalao

8 If an individual and you are currently employed, write full name, address and phone number of your principal employer

Kapau ko e taha taautaha koe pea 'oku´ ke lolotonga ngāue, tohi 'a e hingoa kakato, tu'asila mo e fika telefoni 'o ho'o tefito'i ngāue'anga´

Telephone / Telefoni

Facsimile / Fekisimilī

9

For partnerships, provide / Fekau'aki mo e kaung

ā pisinisi´

: (i)  provide / 'omi 'a e:

i Full name of each Partner who is a natural person and their TIN / Hingoa kakato 'o e hoa pisinisi pea mo 'ene Fika Tukuhau´

LAO KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA'ANGA´ 2002

REVENUE SERVICES ADMINISTRATION 2002

Applicant's name

/ Hingoa 'o e Tokotaha Kole Lesisita

Surname or Family name or Company or Partnership Name/Fakaiku p ē Hingoa Fakafāmili pē Kautaha pē Hingoa Kaungā Pisinisi 



FORM 8

/FOOMU 8

REVENUE SERVICES ADMINISTRATION REGULATIONS 2003 - TAX AGENTS

NGAAHI TU'UTU'UNI KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA' ANGA HŪMAI´ 2003 - KAU FAKAFOFONGA TUKUHAU

(Regulation 46

/Tu'utu'uni 46

)

APPLICATION FOR REGISTRATION AS A TAX AGENT

/KOLE LESISITA KO HA FAKAFOFONGA TUKUHAU



Date/'Aho Month/Māhina Year/Ta'u



Surname / Fakaiku First Name / 'Uluaki Hingoa TIN /FTTT


[image: image5.emf]ii Full Company Name, registered office address and the TIN of any company that is a partner 

Hingoa Kakato 'o e Kautaha´, tu'asila 'oku lesisita 'aki 'a e 'ofisi´ mo e FTTT 'o ha fa'ahinga kautaha pē ko e hoa kaungā pisinisi

iii Full Name of each Executive Officer of the company that is a partner and their TIN

Hingoa Kakato 'o e 'Ofisa Pule 'o e kautaha´ 'a ia ko ha hoa kaungā pisinisi mo honau FTTT

10 For companies,  provide the Full name, position held and TIN of each executive officer of the company. Executive officer includes a director, company secretary 

or any other person (by whatever named called who is involved in or takes part in the management of the company). 

Ki he ngaahi kautaha´ 'omi 'a e  Hingoa kakato, lakanga mo e FTTT 'o e 'Ofisa Pule takitaha 'o e kautaha´. 'Oku kau ki he 'Ofisa Pule ´ 'a e talēkita, sekelitali 'a e 

11 For companies and partnerships,  provide the Full Name of the partner or person employed by the company that it is desired to register as the original nominee.

 'uluaki fakafofonga tukuhau ia 'oku fokotu'u´ 

12 For companies and partnerships,  provide the Full Name and TIN of each partner or each employee of a company that it is desired to register an an additional or 

substitute nominee. /

 

Ki he ngaahi kautaha´ mo e hoa pisinisi´ ,  'omi 'a e Hingoa kakato mo e FTTT 'o  e hoa pisinisi takitaha pē tokotaha 'oku ngāue ki he 

kautaha´  'oku fiema'u ke lesisita ko ha toe fokotu'u pē ko e talifaki ki he fakafofonga tukuhau´.

13

For each person proposed to be registered as a tax agent, complete questions 14 to 22. / Ko e tokotaha kotoa pē 'oku fokotu'u ke 

Ki he ngaahi kautaha´ mo e kaungā pisinisi´ ,  'omi 'a e Hingoa kakato 'o e hoa pisinisi pē tokotaha 'oku ngāue ki he kautaha´  'oku fiema'u ke lesisita ko e



Facsimile / Fekisimilī



Telephone/Telefoni



Hingoa e Kautaha

TIN / FTTT

Tu'asila Lesisita 'o e 'Ofisi

Registered Office address 

TIN /FTTT

Surname / Fakaiku First Name / 'Uluaki Hingoa TIN /FTTT



Position Held / Lakanga Surname / Fakaiku



Company name 

TIN /FTTT



First Names / 'Uluaki Hingoa



First Name / 'Uluaki Hingoa



Surname / Fakaiku



First Name / 'Uluaki Hingoa

Surname / Fakaiku TIN /FTTT

For partnerships,  provide the Full Name  and TIN of each partnership employee that is desired to register as an additional nominee. / Ki he ngaahi kaungā pisinisi´,

 'omi 'a e Hingoa kakato mo e FTTT 'o e tokotaha ngāue ki he pisinisi´ 'oku fiema'u ke lesisita ko ha toe fokotu'u.´  

Surname / Fakaiku TIN /FTTT



First Name / 'Uluaki Hingoa



lesisita ko e fakafofonga ke ne fakafonu 'a e fehu'i 14 ki he 22.

kautaha pē ko ha taha pē ( pē koehā hono lakanga ka 'oku fakakaungatāmaki pē  kau 'i hono pule'i 'o e kautaha´ )

[image: image6.emf]14

Provide the following information in relation to your academic qualifications. Attach documentary evidence verifying the details provided. / 'Omi 'a e ngaahi 

fakamatala fekau'aki mo ho'o ngaahi faka'ilonga fakaako´. 'Omi mo e ngaahi tohi fakamo'oni ke fakapapau'i 'aki 'a e ngaahi fakaikiiki 'oku 'omi´.

a Details of the award of a degree, diploma, certificate or other qualitications in accountancy.

 / Fakaikiiki e mata'itohi, tipiloma, 

Year of completion / Ta'u na'e 'osi ai

b

Year of completion / Ta'u na'e 'osi ai

c  Details of successful completion of a course of study in basic accounting principles 

/ Fakaikiiki e kakato 'o e polokalama ako 

i he ngaahi tefito'i 'ilo fakatauhi tohi

d Details of your membership of the Institute of Chartered Accountants, Certified Public Accountants or Law Society if a member

/

 Fakaikiiki ho'o mēmipa 'i he KautahaTauhitohi Fakapalōfesinale, Kau Tauhitohi kuo laiseni  pē mēmipa 'i he Sosaieti Lao´

15 a

b On a separate sheet, please provide details of your tax work experience. / 'I he la'ipepa kehe, kātaki 'o 'omi 'a  e fakaikiiki ho'o ngaahi taukei ngāue fakatukuhau´. 

16 Have you ever been convicted or  placed under sentence for any offence (including any offences under any Act administered by

 the Chief Commissioner  of Revenue) against the laws of Tonga or any other country?

 Kuo´  ke mo'ua pē hilifaki atu ha tautea

 ki ha fa'ahinga hia (kau ai ha fa'ahinga hia 'i he malumalu 'o ha Lao 'oku pule'i 'e he Komisiona Pule Tānaki Pa'anga´ ), 'a ia 'oku´ 

ne maumau'i  e lao 'o Tonga´ pē ko ha fonua kehe.

OR

 / P

Ē

Attach two references from persons who can attest to your good fame, integrity and character. 

(The refereees must address the references to the

 attention of the Registrar of Tax Agents) 'Omi mo e tohi fakaongoongo lelei 'e ua mei ha tokoua  'oku na fakamo'oni'i mo e 'ulungaanga  lelei´.

( Kuopau ke fakatu'asila 'e kinaua 'oku na 'omi 'a e  tohi fakaongoongo  lelei´ ki he Failesisita 'o e Kau Fakafofonga Tukuhau´ )

Details of completion of the academic requirements for admission as a law practitioner

 / Fakaikiiki hono fakakakato 'o e ngaahi fiema'u ki he hoko

OR

 / P

Ē

 ko e fakafofonga lao.



Name of course / Polokalama ako na'e fakahoko



Name of course / Polokalama ako na'e fakahoko Year of completion / Ta'u na'e 'osi ai



Name of Institution / Hingoa 'o e Ako'anga



tohi fakamo'oni ako pē faka'ilonga fakaako kehe 'i he tauhi tohi´



Name of course / Polokalama ako na'e fakahoko



If Yes, give details of the offence, date of conviction, sentence or penalty imposed and other relevant details. Being placed on a good behaviour

 bond is treated as a conviction. /  Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki 'o e hia, 'aho na'e fakahoko ai, tautea na'e hilifaki mo ha toe 

fakaikiiki  fekau'aki.  'Oku lau 'a e malu'i anga lelei ko e mo'ua.

NO/'IKAI

YES/'IO

Name of Institution / Hingoa 'o e Ako'anga



Name of Institution / Hingoa 'o e Ako'anga

[image: image7.emf]17 Are you currently an undischarged bankrupt?

/ 'I he lolotonga ni, ko koe´ 'oku te'eki ke faka'atā ('e he Fakamaau´ ) mei ho ngaahi mo'ua

 'oku 'ikai ke´ ke lava 'o totongi?

If yes, give details below including name( s ) of bankrupt( s ) and date( s ) of bankruptcy / Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki´ 'i lalo, kau ki ai 

 'a e ( ngaahi ) hingoa 'o kinautolu 'oku 'ikai lava 'o totongi 'a e mo'ua´ mo e ( ngaahi ) 'aho na'e fokotu'u ai 'oku 'ikai malava totongi e mo'ua´. 

18 Have you had membership or registration with a professional body or registration Board (including a Tax Agents' Board), refused, 

cancelled or suspended? / Kuo 'ikai tali, kaniseli pe fakata'e'aonga'i ha'o memipa pe lesisita mo ha kautaha fakapalofesinale pe 

Poate lesisita ('o kau ai 'a e Poate 'a e Kau FakafofongaTukuhau)

If yes, give details below of name of body, date of refusal, cancellation and reasons. / Kapau 'oku ke tali 'Io, 'omi 'i lalo 'a e fakaikiiki 'o e

 hingoa 'o e kautaha´, 'aho na'e 'ikai tali ai, kaniseli mo e ngaahi 'uhinga´. 

19 Have you been disbarred, expelled or struck off from the practice of your profession, or have you been disciplined by a 

professional body or registration Board (including a Tax Agent's Board)? 

Kuo to'o ho'o ngofua fakafofonga lao

´

, fakahifo pe 

to'o ho hingoa mei he fakahoko fatongia 'i ho mala'e, pe kuo tautea'i koe 'e ha sino fakapalofesinale pe Poate fakahoko lesisita

 ('o kau ki ai 'a e Poate Fakafofonga Tukuhau)

If yes, give details below including name of body, date and nature of action and reasons./ Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki 'i lalo, kau ki ai

mo e hingoa 'o e sino/kautaha, 'aho mo e natula 'o e ngaahi ngaue na'e fakahoko mo e ngaahi 'uhinga

20 If you are presently, or have previously been registered as a tax agent or as a nominee of a tax agent, provide the followint details:

Kapau 'oku ke lesisita, pe lesisita kimu'a ko ha fakafofonga tukuhau pe ko ha taha 'oku fili mai 'e ha fakafofonga tukuhau, 'omi 'a e 

ngaahi fakaikiiki ko eni.

21 Advise the name(s) of your employer(s) over the past 5 years. 

/ 'Omi 'a e hingoa e (ngaahi) ng

ā

ue'anga´[ pe kakai] na'a 

ke ngāue ki ai 'i he ta'u 'e 5 kuohili´ .

22

For companies and partnerships,

has the company or partnership ever had registration as a tax agent refused, cancelled or

 suspended? / Ki he ngaahi kautaha mo e kaunga pisinisi, kuo 'ikai tali, kaniseli pe fakata'e'aonga'i ha lesisita 'o ha fakafofonga 

tukuhau?

If yes, give details below including the name of the Board, date of refusal, cancellation and reasons./Kapau 'oku ke tali 'Io, 'omi 'a e 

fakaikiiki 'i lalo, kau ki ai e hingoa 'o e Poate, 'aho na'e 'ikai tali ai, kaniseli mo e ngaahi 'uhinga.

NO/'IKAI

YES/'IO

NO/'IKAI

YES/'IO

NO/'IKAI

YES/'IO

NO/'IKAI

YES/'IO

Period of employment/Vaha'a taimi ngaue

From/Mei he From/ Ki he



Name of employer/Hingoa e ngāue'anga



Hingoa 'oku/na'a ke lesisita 'aki

Name under which you are/were registered



Country you are/were registered 

Fonua 'oku/na'a ke lesisita ai

Tax agent registration number

Fika lesisita Fakafofonga Tukuhau

[image: image8.emf]23 Has the company or partnership ever been convicted of any offences (including any offences under any Act administered by the

 Chief Commissioner of Revenue) against the laws of Tonga? 

/ Kuo mo'ua pē hilifaki atu ha tautea ki he kautaha´´ 'i ha fa'ahinga 

hia (kau ai ha fa'ahinga hia 'i he malumalu 'o ha Lao 'oku pule'i 'e he Komisiona Pule Tānaki Pa'anga´ ), 'a ia 'oku´ ne maumau'i  e

 lao 'o Tonga´ pē ko ha fonua kehe.

If yes, give details below of the offence, date of conviction, sentence or penalty imposed and other relevant details. / Kapau 'oku tali 'Io,

 'omi 'a e fakaikiiki 'i lalo 'o e hia, 'aho na'e mo'ua ai, tu'utu'uni pe tautea na'e hilifaki mo ha toe fakaikiiki kehe 'oku fekau'aki tonu.

24 Has the company gone into liquidation? 

/ Kuo tāpuni 'a e pisinisi´ ka e tukuatu 'ene ngaahi koloa´ ke totongi hono ngaahi mo'ua?

If yes, give details below. / Kapau 'oku tali 'Io, 'omi 'a e fakaikiiki´ 'i lalo.

25

For all applicants:Is there any other matter of which you are aware, which may have an effect on whether the Registrar can  register

 you as a tax agent?Ki he kau tohi kole kotoa:  'Oku 'i ai ha toe me'a 'oku´ ke 'ilo ki ai, te´ ne ala uesia 'a hono lesisita koe 'e he 

Failesisita´ ko e fakafofonga tukuhau?

Approval is hereby given for the Registrar to which this application is made, to use the Tax Identification Numbers for the  purpose of gaining access to the tax file 

records in the course of determinig in respect of this application or any occasion in the future in determining suitability of the applicant for registration as a tax agent.

Application is hereby made for registration of the applicant a tax agent under section 61B of the Revenue Services Administration Act 2002  as ammended.

Ngāue Tānaki Pa'anga Hūmai´ 2002 'o fakatatau ki hono fakatonutonu´.

I declare that the particulars shown in this applciation (including any attachmetns) are to the best of my knowledge, information and belief, true and correct in every detail.

 'Oku ou fakahaa'i heni,  fakatatau ki he lelei taha 'eku 'ilo´,  fakamatala´, mo 'eku tui´, ko e ngaahi fakamatala 'oku ha 'i he tohi kole ni ( kau ai mo e ngaahi fakamatala 'oku 

fakapipiki atu heni) 'oku mo'oni pea tonu.

Hingoa 'o e tokotaha pe hoa pisinisi kuo fili pe ko e 'ofisa (tamate'i e taha 'oku 'ikai fekau'aki)

NO/'IKAI

YES/'IO

DECLARATION

/FAKAPAPAU

 'Oku fakangofua heni 'a e Failesisita´ 'a ia 'oku 'oatu ki ai 'a e tohi kole´ ni, ke´ ne ngāue'aki 'a e Fika Tukuhau´ ke vakai'i 'a e ngaahi lekooti 'i he faile tukuhau´ 'i 

NO/'IKAI

YES/'IO

NO/'IKAI

YES/'IO

The taxation laws provide penalities for making of false or misleading statements. / 'I he ngaahi lao tukuhau, 'oku tautea'i 'a e fai ha fakamatala loi pe takihala'i.

Name of individual or nominee partner or public officer (delete whichever is not applicable)



Signature / Fakamo'oni hingoa



Dated this /'I he 'aho day of / 'o Year/Ta'u

hono fakapapau'i ko ia 'o e tohi kole´ ni pe ko ha fa'ahinga taimi he kaha'u´ ke fakapapau'i 'a e taau 'a e tokotaha kole´ ke lesisita ko e fakafofonga tukuhau.

 'Oku 'oatu heni 'a e tohi kole ke lesisita 'a e tokotaha 'oku tohi kole atu´ ko e fakafofonga tukuhau 'i he malumalu 'o e Vahe 61B 'o e Lao ki hono Pule'i 'o e Ngaahi 

[image: image9.emf]1 Taxpayer Identification Number (TIN)

/Fika Tukuhau 'o e Taha Totongi Tukuhau (FTTT)

2

First or Given Names / 'Uluaki Hingoa 

3 Your tax agent number

 /  Ho Fika Fakafofonga tukuhau´

4 Business/Trading Name under which this practice is conducted

 / Pisinisi/ Hingoa Fefakatau'aki 'oku ngāue'aki ki he ngāue´ ni

5

6

REVENUE SERVICES ADMINISTRATION 2002

LAO KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA'ANGA´ 2002



Street address of any other office 

/ Tu'asila Hala 'oha toe 'ofisi

Telephone / Telefoni

Facsimile / Fekisimilī



Street address of Head Office 

/ Tua'sila Hala 'o e 'Ulu'i 'Ofisi

Address for service of notices 

/ Tu'asila ke tufa ki ai 'a e ngaahi tohi

NGAAHI TU'UTU'UNI KIH ONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA' ANGA HŪMAI´ 2003 - KAU FAKAFOFONGA TUKUHAU

(Regulation 46

/Tu'utu'uni 46

)

APPLICATION FOR RENEWAL OF REGISTRATION AS A TAX AGENT

/KOLE KE FAKAFO'OU E LESISITA 'A HA FAKAFOFONGA TUKUHAU



Is this a renewal for an Individual, Partnership or Company? (Tick appropriate box)

 / Ko e fakafo'ou eni ki ha tokotaha taautaha, Kaungā pisinisi pē Kautaha? 

(Fakatonuki e puha 'oku tonu´ )

Individual / Tokotaha taautaha

Only provide the Address for service of notices, Street address of head office, Street address of any other office if these details have changed since initial registration or any 



FORM 9

/FOOMU 9

REVENUE SERVICES ADMINISTRATION REGULATIONS 2003 - TAX AGENTS

Full name of registration

/ Hingoa kakato 'oku lesisita

Surname or Family name or Company or Partnership Name/Fakaiku p ē Hingoa Fakafāmili pē Kautaha pē Hingoa Kaungā Pisinisi 



Facsimile / Fekisimilī

Telephone / Telefoni

Facsimile / Fekisimilī



Partnership / Kaungā pisinisi 

Company / Kautaha

previous renewal. 

/ 'Omai pē'a e tu'asila ke tufa ki ai 'a e ngaahi tohi´, Tu'asila Hala 'o e 'Ulu'i 'ofisi´, Tu'asila Hala 'o ha toe 'ofisi pē kapau kuo liliu hili 'a e fuofua 

lesisita´ pē ko ha fakafo'ou 'o e lesisita´  kimu'a

Telephone / Telefoni

[image: image10.emf]7

8 If any partners of partnerships, any executive officers of companies or any nominees of the registered tax agent have changed since the initial registration or any renewal

please provide details. / 

Kapau kuo fetongi ha taha 'o e ngaahi hoa kaungā pisinisi´, 'ofisa pule 'o e kautaha´ pe ha taha pe kuo fokotu'u  mei he kautaha fakafofonga 

 tukuhau lesisita´ talu hono fuofua lesisita´ pe ko hano fakafo'ou 'o e lesisita´ kataki 'o 'omi ha fakaikiiki.

9

previous renewal? 

/ 'I ho lakanga ko e tokotaha fakafofonga tukuhau, pe ko ha taha pe kuo fokotu'u, kuo 'osi to'o ho'o ngofua 

10



NO/'IKAI

YES/'IO

Have you had membership or registration with a professional body or registration Board (including a Tax Agents' Board) refused, cancelled or suspended?

Kuo 'ikai tali, kaniseli pē fakata'e'aonga'i ha'o mēmipa pē lesisita mo ha kautaha fakapalofesinale pē Poate Failesisita ('o kau ki ai 'a e Poate Fakafofonga Tukuhau )?

NO/'IKAI

YES/'IO

If yes, give details below of name of body, date of refusal, cancellation and reasons. / Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki kotoa 'o e hingoa 'o e sino, 'aho mo e natula

 'o e ngāue´ mo e ngaahi 'uhinga´.

If Yes, give details below of name of body, date of refusal, cancellation and reasons. / Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki 'o e hingoa 'o e kautaha´, 'aho na'e 'ikai

tali ai, kaniseli mo e ngaahi 'uhinga´.

NOTE:  Any new appointments that have not been approved by the Registrar must complete Form 10 - Additional or substituted nominee of a registered tax agent.

FAKATOKANGA'I: Ka 'i ai ha fa'ahinga 'oku fokotu'u fo'ou  ka 'oku te'eki ke tali 'e he Failesisita, kuopau ke nau fakafonu 'a e Foomu 10 - Ko e fokotu'u kuo toe tanaki atu pe ko e fetongi 

 'o ha fakafofonga tukuhau lesisita.

Have you, as an individual tax agent, or any nominee, been disbarred, expelled or struck off from the practice of your profession, or have 



Name / Hingoa



Nominee

Tokotaha Fokotu'u

Director

Talekita

Executive Director

Ofisa Pule 

Status / Tu'unga (Tick appropriate box/Fakatonuki 'a e puha tonu): 

            Partner    

Hoa Pisinisi



TIN / FTTT

Director

Talekita



Executive Director

Ofisa Pule 

Director

Talekita

Executive Director

Ofisa Pule 



TIN / FTTT



Status / Tu'unga  (Tick appropriate box/Fakatonuki 'a e puha tonu): 

Partner    

Hoa Pisinisi



Nominee

Tokotaha Fokotu'u

Name / Hingoa



Status / Tu'unga  (Tick appropriate box/Fakatonuki 'a e puha tonu): 



Partner    

Hoa Pisinisi

Nominee

Tokotaha Fokotu'u

* If nominee of more than one agent, attach more information / Hingoa 'o e kautaha fakafofonga tukuhau´ -  kapau ko e tokotaha kuo fokotu'u´ mei ha fakafofonga tukuhau laka hake he taha´, 

pea toe 'omi ha fakamatala fekau'aki mo ia.

Tax Agent name

Hingoa 'o e Fakafofonga Tukuhau

Tax Agent Number

Fika Fakafofonga Tukuhau



If you are a registered nominee of one or more tax agents, 

state the full name and registration number of each tax agent of which you are a nominee. / K apau ko e tokotaha koe kuo 

you been disciplined by a professional body or registration Board (including a Tax Agents' Board) since your initial registration or any 

Tax Agent name*

Hingoa 'o e Fakafofonga Tukuhau*

fokotu'u'o lesisita ki he kautaha fakafofonga tukuhau, 'omi e hingoa kakato mo e fika lesisita 'o e kautaha fakafofonga tukuhau takitaha 'oku fokotu'u koe mei ai.

Tax Agent Number

Fika Fakafofonga Tukuhau

[image: image11.emf]11

Chief Commissioner of Revenue) against the laws of Tonga or any other country since your initial registration or any previous renewal? 

Kuo´ ke mo'ua pē hilifaki atu ha tautea 

kehe, talu ho'o 'uluaki lesisita´ pē hili e fakafo'ou e lesisita´ ki mu'a.

12

13

14

hono lesisita koe 'e he Failelesita´ ko e fakafofonga tukuhau?

If yes, give details below./ Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki 'i lalo

fakatonutonu´.

Hingoa 'o e tokotaha pe hoa pisinisi kuo fili pe ko e 'ofisa (tamate'i e taha 'oku 'ikai fekau'aki)



Name of individual or nominee partner or public officer (delete whichever is not applicable)



Dated this 

 'I he 'aho  'o Ta'u 



NO/'IKAI

YES/'IO

Have you, as an individual tax agent, or any nominee ever been convicted or placed under sentence for any offence (including any offences under any Act administered by the

 ki ha fa'ahinga hia (kau ai ha fa'ahinga hia 'i he malumalu 'o ha Lao 'oku pule'i 'e he Komisiona Pule Tānaki Pa'anga´ ), 'a ia 'oku´ ne maumau'i  e lao 'o Tonga´ pē ko ha fonua 

If Yes, give details of the offence, date of conviction, sentence or penalty imposed and other relevant details. Being placed on a good ehaviour bond is treated as a conviction.

Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki 'o e hia, 'aho na'e fakahoko ai, tautea na'e hilifaki mo ha toe fakaikiiki fekau'aki.  'Oku lau 'a e malu'i anga lelei ko e mo'ua.

If yes, give details below including name( s ) of bankrupt( s ) and date( s ) of bankruptcy / Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki´ 'i lalo, kau ki ai  'a e ( ngaahi ) hingoa  NO/'IKAI

NO/'IKAI



Date of liquidation / 'Aho na'e veteki ai 'a e kautaha

Are you as an individual tax agent, or any nominee, currently an undischarged bankrupt? 

/ 'I he lolotonga ni, 'i ho lakanga ko e tokotaha fakafofonga tukuhau pe ko ha taha kuo

 fili/ fokotu'u, ko koe´ ko e tokotaha 'oku te'eki faka'atā 'e he Fakamaau'anga´  mei ho ngaahi mo'ua 'oku 'ikai ke´  ke lava 'o totongi?

YES/'IO

 'o kinautolu 'oku 'ikai lava 'o totongi 'a e mo'ua´ mo e ( ngaahi ) 'aho na'e fokotu'u ai 'oku 'ikai malava totongi e mo'ua´. 

If this application is for a company, is the company in liquidation? / 

Kapau ko e tohi kole eni ki ha kautaha, 'oku veteki 'a e kautaha?

NO/'IKAI



Date/'Aho



Month/Mahina Year/Ta'u



Is there any other matter of which you are aware, which may have an effect on whether the Registrar can register you as a tax agent? 

 / 'Oku 'i ai ha toe me'a 'oku´ ke 'ilo ki ai te´ ne ala uesia 'a 

Approval is hereby given for the Registrar to which this application is made, to use the Tax Identification Numbers for the  purpose of gaining access to the tax file records in the course of determining in

NO/'IKAI

YES/'IO

DECLARATION / 

FAKAPAPAU



respect of this application or any occasion in the future in determining suitability of the applicant for registration as a tax agent. /  'Oku fakangofua heni 'a e Failesisita´ 'a ia 'oku 'oatu ki ai 'a e tohi kole´ ni, 

ke´ ne ngāue'aki 'a e Fika Tukuhau´ ke vakai'i 'a e ngaahi lekooti 'i he faile tukuhau´ 'i hono fakapapau'i ko ia 'o e tohi kole fakafo'ou´ ni pe ko ha fa'ahinga taimi he kaha'u´  ke fakapapau'i 'a e taau 'a e

 tokotaha kole´ ke lesisita ko e fakafofonga tukuhau.

Application is hereby made for registration of the applicant a tax agent under section 61D of the Revenue Services Administration Act 2002  as ammended. /  'Oku 'oatu heni 'a e tohi kole ke fakafo'ou 'a e 

 tohi kole ke lesisita 'a e tokotaha 'oku tohi kole atu´ ko e fakafofonga tukuhau 'i he malumalu 'o e Vahe 61D 'o e Lao ki hono Pule'i 'o e Ngaahi Ngāue Tānaki Pa'anga Hūmai´ 2002  'o fakatatau ki hono 

I declare that the particulars shown in this applciation (including any attachmetns) are to the best of my knowledge, information and belief, true and correct in every detail. /  'Oku ou fakahaa'i heni, fakatatau 

ki he lelei taha 'eku 'ilo´,  fakamatala´, mo 'eku tui´, ko e ngaahi fakamatala 'oku ha 'i he tohi kole ni ( kau ai mo e ngaahi fakamatala 'oku fakapipiki atu heni ) 'oku mo'oni pea tonu.

The taxation laws provide penalties for making of false or misleading statements. / 'I he ngaahi lao tukuhau´ 'oku tautea'i 'a hono 'omi ha ngaahi fakamatala loi mo takihala'i.

Signature / Fakamo'oni hingoa

day of  Year

[image: image12.emf]Tax Agent Details

 / Ngaahi Fakaikiiki fekau'aki mo e Fakafofonga Tukuhau

1

Name of tax agent lodging this applciation for an additional nominee

 / Hingoa 'o e kautaha fakafofonga tukuhau 'oku ne fakahu mai 'a e tohi kole ko eni 

ki ha toe tokotaha ke fokotu'u mai.

2 Tax agent's registration Number 

/ Fika Lesisita 'o e Fakafofonga Tukuhau

3 Tax agent's postal Address for service of notices 

/ Tu'asila meili 'o e fakafofonga tukuhau ke 'oatu ki ai e ngaahi tohi fetu'utaki

4 Tax agent street address / 

Tu'asila Hala 'o e fakafofonga tukuhau

Telephone number - business 

/ Fika telefoni - pisinisi

Telephone number - mobile 

/ Fika telefoni - to'oto'o

Email 

/ 'Īmeili

Facsimile

 number/ Fika Fekisimilī

Nominee Details 

/ Ngaahi fakaikiiki fekau'aki mo e tokotaha kuo fokotu'u

5 Title

/Tu'unga:  

Mr. Ms. Other

/Kehe

Nominee's surname or family name 

/ Fakaiku pe hingoa fakafamili 'o e tokotaha 'oku fokotu'u

Nominee's first or given name(s) 

/ Ngaahi hingoa 'uluaki 'o e tokotaha 'oku fokotu'u

6 Is the proposed nominee to be subsituted for an existing nominee? 

/ 'Oku 'amanaki ke fetongi 'a e tokotaha 'oku fokotu'u 'aki ha tokotaha

 'oku lolotonga hoko ko e fakafofonga?

If yes, give the following details / Kapau 'oku tali 'Io, pea 'omi 'a e ngaahi fakaikiiki ko eni.

Name of existing nominee / Hingoa 'o e tokotaha lolotonga fakafofonga

Reason for cessation / 'Uhinga na'e 'osi ai

7 Is the proposed nominee an employee of an individually registered tax agent?

/ Ko e tokotaha 'oku fokotu'u atu´

 'oku´ ne ngaue ki ha kautaha  

fakafofonga tukuhau lesisita?

If yes, give the following details / Kapau 'oku tali 'Io, pea 'omi 'a e ngaahi fakaikiiki ko eni.

REVENUE SERVICES ADMINISTRATION 2002

LAO KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA'ANGA´ 2002

YES/'IO NO/'IKAI



Date ceased/'Aho na'e 'osi ai



NO/'IKAI YES/'IO



Mrs. Miss

TOHI KOLE KI HA TOKOTAHA KE TOE FOKOTU'U PE KO E TOKOTAHA 'OKU FOKOTU'U KO E FETONGI 'O HA FAKAFOFONGA TUKUHAU LESISITA



FORM 10

/FOOMU 10

REVENUE SERVICES ADMINISTRATION REGULATIONS 2003 - TAX AGENTS

NGAAHI TU'UTU'UNI KI HONO PULE'I 'O E NGAAHI NGĀUE TĀNAKI PA' ANGA HŪMAI´ 2003 - KAU FAKAFOFONGA TUKUHAU

(Regulation 46

/Tu'utu'uni 46

)

APPLICATION FOR AN ADDITIONAL OR SUBSTITUTED NOMINEE OF A REGISTERED TAX AGENT

[image: image13.emf]8 Complete this question if the Tax agent is a partnership

 / Tali 'a e fehu'i ko eni kapau ko e fakafofonga tukuhau ko e kaunga pisinisi

i. Is the proposed nominee a partner or employee of the partnership?

 / Ko e tokotaha 'oku fokotu'u atu , ko e hoa kaunga pisinisi pe taha ngaue he 

kaunga pisinisi?

To be registered as a nominee of a partnership tax agent, a person must be either a partner or an employee of the partnership. / Ke lesisita ko ha taha fakafofonga

   'o ha kautaha fakafofonga kaunga pisinisi, kuopau ko e tokotaha ko ia, ko e hoa kaunga pisinisi pe taha 'o e kau ngaue 'a e kaunga pisinisi.

ii.

Has there been a change in the constitution of the Partnership?/ Kuo 'i ai ha liliu ki he Konisitutone 'a e Kaunga Pisinisi?

Give details below (new partner admittted or a partner has retired)

/'Omi 'a e fakaikiiki 'i lalo (hoa fo'ou 'oku fakahu pe hoa pisinisi 

kuo ma'u vahenga malolo)

NOTE: The partnership must notify the Registrar in writing within 7 days of a change in composition of the partnership or where a partner becomes an

an undischarged bankrupt or before a partnership is going to be dissolved.( FAKATOKANGA'I: Kuopau ke fakahā 'e he kaungā pisinisi´ 'i ha tohi 'i loto 'i he 'aho 'e 7 ki he 

Failesisita´ ha liliu 'i he tukunga 'o e kaungā pisinisi pe 'i ai ha hoa kaungā pisinisi 'oku te'eki faka'atā 'e he Fakamaau'anga´ mei hano ngaahi mo'ua 'oku 'ikai

 lava 'o totongi pe 'amanaki ke veteki 'a e kaungā pisinisi´.

9 Complete this question if the Tax Agent is a company./ Tali 'a e fehu'i ko eni kapau ko e fakafofonga tukuhau´ ko e Kautaha.

i. Is the proposed nominee an executive officer or employee of the company? 

/ Ko e tokotaha 'oku fokotu'u ke fakafofonga´ ko ha 'ofisa pule 

pe taha 'o e kau ngaue 'a e kautaha?

NO / 'IKAI, Give details in 9 iii. / 'Omi 'a e fakaikiiki ´ 'i he konga 9 iii. YES / 'IO

To be registered as a nominee of a company tax agent, a person must be an employee of that company. (Executive officer includes a director, company secretary or any other

person (by whatever name called) who is involved in or takes part in the  management of the company)

Ke lesisita ko ha taha 'oku fokotu'u mai ke fakafofonga ki ha kautaha fakafofonga tukuhau, kuopau ke ngaue 'a e tokotaha ko ia´ ma'a e kautaha. 

('Oku kau ki he 'Ofisa Pule ´ 'a e talēkita, sekelitali 'a e kautaha pē ko ha taha pē ( pē koehā hono lakanga ka 'oku fakakaungatāmaki pē  kau 'i hono pule'i 'o e kautaha´ )

ii.

iii. Has there been any other changes in the Company's executive officers (directors)? 

/ Na'e 'i ai ha toe liliu ki he kau 'ofisa pule (talekita) 'a e kautaha?

Give details  below / 'Omi 'a e fakaikiiki 'i lalo

Please provide updated details showing names of directors/ Kataki 'omi 'a e ngaahi fakaikiiki fakamuimui taha 'o fakahaa'i  'a e hingoa 'o e kau talekita

iv. Has the proposed nominee or any other person acquired shares in the company? 

/ Kuo ma'u 'e he tokotaha 'oku fokotu'u pe ko ha toe taha pe ha 'inasi he kautaha?



NO/'IKAI

First or given name(s)

Hingoa 'Uluaki



Admitted/retired

Fakahu fo'ou/vahenga malōlō

Family name/surname

Hingoa fakafamili/fakaiku

YES/'IO

NO/'IKAI YES/'IO

If yes to i., please advise type of executive position held / Kapau 'oku tali 'Io ki he konga i., kataki 'omi 'a e fa'ahinga 'o e lakanga 'ofisa pule ko eni.



NO/'IKAI YES/'IO



Director /Talekita Secretary /Sekelitali Other  /Kehe Describe/Fakamatala'i



NO/'IKAI YES/'IO

[image: image14.emf]10 Please have the proposed nominee answer and provide the necessary information in relation to questions 10 to 17. Attach documentary evidence verifying the details provided.

Ko e ngaahi tali mo e fakamatala fekau'aki mo e fehu'i 10 ki he 17, ke kataki 'a e tokotaha 'oku fokotu'u ko e fakafofonga tukuhau 'o tali. 'Omai foki mo e ngaahi tohi ke

fakamo'oni'i 'a e ngaahi fakamatala´

a Details of the award of a degree, diploma, certificate or other qualitications in accountancy.

 / Fakaikiiki e mata'itohi, tipiloma, 

Year of completion / Ta'u na'e 'osi ai

b

Year of completion / Ta'u na'e 'osi ai

c  Details of successful completion of a course of study in basic accounting principles 

/ Fakaikiiki e kakato 'o e polokalama ako 

i he ngaahi tefito'i 'ilo fakatauhi tohi

d Details of your membership of the Institute of Chartered Accountants, Certified Public Accountants or Law Society if a member

/

 Fakaikiiki ho'o mēmipa 'i he KautahaTauhitohi Fakapalōfesinale, Kau Tauhitohi kuo laiseni  pē mēmipa 'i he Sosaieti Lao´

11 a

Attach two references from persons who can attest to your good fame, integrity and character. 

(The refereees must address the 

references to the attention of the Registrar of Tax Agents) 'Omi mo e tohi fakaongoongo lelei 'e ua mei ha tokoua  'oku na fakamo'oni'i 

mo e 'ulungaanga  lelei´.( Kuopau kefakatu'asila 'e kinaua 'oku na 'omi 'a e  tohi fakaongoongo  lelei´ ki he ho ongoongo lelei´,

 faitotonu´ Failesisita 'o e Kau Fakafofonga Tukuhau´ )

b

12 Have you ever been convicted or  placed under sentence for any offence (including any offences under any Act administered by

 the Chief Commissioner  of Revenue) against the laws of Tonga or any other country?

 Kuo´  ke mo'ua pē hilifaki atu ha tautea

 ki ha fa'ahinga hia (kau ai ha fa'ahinga hia 'i he malumalu 'o ha Lao 'oku pule'i 'e he Komisiona Pule Tānaki Pa'anga´ ), 'a ia 'oku´ 

ne maumau'i  e lao 'o Tonga´ pē ko ha fonua kehe.

If Yes, give details of the offence, date of conviction, sentence or penalty imposed and other relevant details. Being placed on a good 

behaviour bond is treated as a conviction. /  Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki 'o e hia, 'aho na'e fakahoko ai, tautea na'e hilifaki mo ha toe fakaikiiki

fekau'aki.  'Oku lau 'a e malu'i anga lelei ko e mo'ua.

13 Are you currently an undischarged bankrupt?

/ 'I he lolotonga ni, ko koe´ 'oku te'eki ke faka'atā ('e he Fakamaau´ ) mei ho ngaahi mo'ua

 'oku 'ikai ke´ ke lava 'o totongi?

If yes, give details below including name( s ) of bankrupt( s ) and date( s ) of bankruptcy / Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki´ 'i lalo, kau ki ai 

 'a e ( ngaahi ) hingoa 'o kinautolu 'oku 'ikai lava 'o totongi 'a e mo'ua´ mo e ( ngaahi ) 'aho na'e fokotu'u ai 'oku 'ikai malava totongi e mo'ua´. 

OR 

/ PĒ

OR 

/ PĒ

NO/'IKAI

YES/'IO

Details of completion of the academic requirements for admission as a law practitioner

 / Fakaikiiki hono fakakakato 'o e ngaahi 

fiema'u ki he hoko ko e fakafofonga lao.



NO/'IKAI

YES/'IO



Name of course / Polokalama ako na'e fakahoko Year of completion / Ta'u na'e 'osi ai



Name of course / Polokalama ako na'e fakahoko

Name of Institution / Hingoa 'o e Ako'anga



tohi fakamo'oni ako pē faka'ilonga fakaako kehe 'i he tauhi tohi´



Name of course / Polokalama ako na'e fakahoko



Name of Institution / Hingoa 'o e Ako'anga



Name of Institution / Hingoa 'o e Ako'anga



On a separate sheet, please provide details of your tax work experience. / 'I he la'ipepa kehe, kātaki 'o 'omi 'a  e fakaikiiki ho'o ngaahi taukei ngāue fakatukuhau´. 

[image: image15.emf]14 Have you had membership or registration with a professional body or registration Board (including a Tax Agents' Board), refused, 

cancelled or suspended? / Kuo 'ikai tali, kaniseli pe fakata'e'aonga'i ha'o memipa pe lesisita mo ha kautaha fakapalofesinale pe 

Poate Failesisita ('o kau ai 'a e Poate 'a e Kau FakafofongaTukuhau)

If yes, give details below of name of body, date of refusal, cancellation and reasons. / Kapau 'oku ke tali 'Io, 'omi 'i lalo 'a e fakaikiiki 'o e

 hingoa 'o e kautaha´, 'aho na'e 'ikai tali ai, kaniseli mo e ngaahi 'uhinga´. 

15 Have you been disbarred, expelled or struck off from the practice of your profession, or have you been disciplined by a 

professional body or registration Board (including a Tax Agent's Board)? 

Kuo to'o ho'o ngofua fakafofonga lao

´

, fakahifo pe 

to'o ho hingoa mei he fakahoko fatongia 'i ho mala'e, pe kuo tautea'i koe 'e ha sino fakapalofesinale pe Poate fakahoko lesisita

 ('o kau ki ai 'a e Poate Fakafofonga Tukuhau)

If yes, give details below including name of body, date and nature of action and reasons./ Kapau 'oku ke tali 'Io, 'omi 'a e fakaikiiki 'i lalo, kau ki ai

mo e hingoa 'o e sino/kautaha, 'aho mo e natula 'o e ngaahi ngaue na'e fakahoko mo e ngaahi 'uhinga

16 If you are presently, or have previously been registered as a tax agent or as a nominee of a tax agent, provide the followint details:

Kapau 'oku ke lesisita, pe lesisita kimu'a ko ha fakafofonga tukuhau pe ko ha taha 'oku fili mai 'e ha fakafofonga tukuhau, 'omi 'a e 

ngaahi fakaikiiki ko eni.

17 Give the name(s) of your employer(s) over the past 5 years. 

/ 'Omi 'a e hingoa e (ngaahi) ng

ā

ue'anga´[ pe kakai] na'a 

ke ngāue ki ai 'i he ta'u 'e 5 kuohili´ .

18

Ki he kau tohi kole kotoa:  'Oku 'i ai ha toe me'a 'oku´ ke 'ilo ki ai, te´ ne ala uesia 'a hono lesisita koe 'e he Failesisita´ ko e fakafofonga tukuhau?

If yes, give details below / Kapau 'oku tali 'Io, 'omi 'a e fakaikiiki 'i lalo

NO/'IKAI

YES/'IO

NO/'IKAI

YES/'IO

Period of employment/Vaha'a taimi ngaue

From/Mei he From/ Ki he

NO/'IKAI



YES/'IO



Name of employer/Hingoa e ngāue'anga



Fika lesisita Fakafofonga Tukuhau



Is there any other matter of which you are aware, which may have an effect on whether the Registrar can  register you as a tax agent?



Hingoa 'oku/na'a ke lesisita 'aki

Name under which you are/were registered



Country you are/were registered 

Fonua 'oku/na'a ke lesisita ai

Tax agent registration number

[image: image16.emf]Nominee's Acceptance 

/ Loto fiemalie 'a e tokotaha 'oku fokotu'u ki he fatongia

:

I agree to the lodgement of this request for my registration as an additional nominee. / 'Oku ou loto ki hono fakahu 'o e tohi kole ni keu hoko ko ha taha 'oku toe fokotu'u 

ko e fakafofonga tukuhau.

Name of nominee / Hingoa 'o e tokotaha 'oku fokotu'u

Signature /Fakamo'oni hingoa

Approval is hereby given for the Registrar to which this application is made, to use the Tax Identification Numbers for the  purpose of gaining access to the tax file 

records in the course of determinig in respect of this application or any occasion in the future in determining suitability of the applicant for registration as a tax agent.

 'Oku fakangofua heni 'a e Failesisita´ 'a ia 'oku 'oatu ki ai 'a e tohi kole´ ni, ke´ ne ngāue'aki 'a e Fika Tukuhau´ ke vakai'i 'a e ngaahi lekooti 'i he faile tukuhau´ 'i hono 

fakapapau'i ko ia 'o e tohi kole´ ni pe ko ha fa'ahinga taimi he kaha'u´ ke fakapapau'i 'a e taau 'a e tokotaha kole´ ke lesisita ko e fakafofonga tukuhau.

Application is hereby made for registration of the applicant a tax agent under section 61B of the Revenue Services Administration Act 2002  as ammended.

 'Oku 'oatu heni 'a e tohi kole ke lesisita 'a e tokotaha 'oku to kole atu´ ko e fakafofonga tukuhau 'i he malumalu 'o e Vahe 61B 'o e Lao ki hono Pule'i 'o e Ngaahi Ngāue

Tānaki Pa'anga Hūmai´ 2002 'o fakatatau ki hono fakatonutonu´.

I declare that the particulars shown in this applciation (including any attachmetns) are to the best of my knowledge, information and belief, true and correct in every detail.

 'Oku ou fakahaa'i heni,  fakatatau ki he lelei taha 'eku 'ilo´,  fakamatala´, mo 'eku tui´, ko e ngaahi fakamatala 'oku ha 'i he tohi kole ni ( kau ai mo e ngaahi fakamatala 'oku 

fakapipiki atu heni) 'oku mo'oni pea tonu.

Hingoa 'o e tokotaha pe hoa pisinisi kuo fili pe ko e 'ofisa (tamate'i e taha 'oku 'ikai fekau'aki)

The taxation laws provide penalities for making of false or misleading statements. / 'I he ngaahi lao tukuhau, 'oku tautea'i 'a e fai ha fakamatala loi pe takihala'i.

Name of individual or nominee partner or public officer (delete whichever is not applicable)



               /                      /



Date /'Aho

Signature / Fakamo'oni hingoa

Dated this /'I he 'aho day of / 'o Year/Ta'u

DECLARATION

 / FAKAPAPAU


REVENUE SERVICES ADMINISTRATION ACT 2002

LAO KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2002

FORM 6/ FOOMU 6
THE REVENUE SERVICES ADMINISTRATION REGULATIONS 2003/ NGAAHI TU’UTU’UNI KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2003

TAX TRIBUNAL/FAKATONUTONU’ANGA TUKUHAU
(Regulation 30/Tu’utu’uni 30)

APPLICATION FOR REVIEW OF A REVIEWABLE DECISION/ KOLE KI HONO VAKAI’I ‘O HA TU’UTU’UNI ‘OKU ALA ‘EKE’I

Applicant’s name/ Hingoa ‘o e taha kole: __________________ Taxpayer Identification Number/ Fika Tukuhau ‘a e Taha Tukuhau: _______________

Address/Tu’asila _______________________________________________________________

Phone/Telefoni: __________________ Fax/Fekisimili:___________________ E-mail/’I-meili_____________________

Address for service of documents (if different from above)/ Tu’asila ki he tufa ‘o e ngaahi tohi ngaue (kapau ‘oku kehe mei ‘olunga)  ____________________________________________________________________________________________________________________________________________________

Decision to which application relates/ Tu’utu’uni ‘oku felave’i mo e kole:

____________________________________________________________________________________________________________________________________________________

(attach a copy of the notice of the decision)/ (fakapipiki ha tatau ‘o e fanongonongo ’o e tu’utu’uni)

Date of decision/‘Aho ‘o e tu’utu’uni _________________  Date of service of notice of decision/‘Aho tufa ‘o e fanongonongo ki he tu’utu’uni ______________

Reasons for application/ Ngaahi ‘uhinga ‘o e kole:
:

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Signature/ Fakamo’oni Hingoa: _____________________

Designation/Lakanga: _____________________

Date/’Aho: _____________________

REVENUE SERVICES ADMINISTRATION ACT 2002

LAO KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2002

FORM 7/ FOOMU 7
THE REVENUE SERVICES ADMINISTRATION REGULATIONS 2003/ NGAAHI TU’UTU’UNI KI HONO PULE’I ‘O E NGAAHI NGAUE TANAKI PA’ANGA HU MAI 2003
TAX TRIBUNAL/ FAKATONUTONU’ANGA TUKUHAU 

(Regulation 34)/ (Tu’utu’uni 34)

SUMMONS TO GIVE EVIDENCE OR PRODUCE DOCUMENTS/ TOHI FEKAU KE FAKAMO’ONI PE FAKAHA HA NGAAHI TOHI NGAUE

File No./ Fika faile:

Between/‘I he vaha’a ‘o: _________________________ (Applicant/Taha kole)

And/Mo e: Chief Commissioner of Revenue (Respondent)/Komisiona Pule ki he Pa’anga Hu Mai (Faka’iloa)
To/Kia:
Name/Hingoa_____________________________________________________________________

Address/Tu’asila______________________________________________________________________________________________________________________________________________

YOU ARE REQUIRED to appear before the Tax Tribunal to give evidence at:/ ‘OKU FIEMA’U KOE ke ke ha ‘i he Fakatonutonu’anga Tukuhau ‘o fakamo’oni ‘i he:

Time/Taimi: ________________________________ Date/’Aho:________________________________

Place/Feitu’u_________________________________________________________________

and on each subsequent day of the hearing of this matter until you are excused or released from further attendance to give evidence/ pea mo e ‘aho kotoa ‘o e hopo ki he me’a ni kae ‘oua kuo faka’ata pe tukuange koe mei ha’o ha ‘o fakamo’oni.

Please be advised that any person who knowingly fails to comply with a summons to appear before the Tribunal commits an offence and shall be liable on conviction to a fine not exceeding $500 or to imprisonment for a term not exceeding 3 months, or both/ Kataki ‘o fakatokanga’i ko ha taha ‘oku ne ‘ikai faipau ‘i he ‘ilopau ki ha tohi fekau ke ha ‘i ha Fakatonutonu’anga ‘oku ne fakahoko ha hia pea kuo pau ke ala mo’ua ‘o ka halaia ki ha tautea pa’anga ‘o ‘ikai laka hake ‘i he $500 pe ngaue popula ki ha vaha’a taimi ‘o ‘ikai laka hake ‘i he mahina ‘e 1, pe fakatou’osi.

This summons has been issued at the request of the applicant/respondent (cross-out which is inapplicable)/ ‘Oku ‘oatu ‘a e  tohi fekau ni ‘i he fiema’u ‘a e taha kole/faka’iloa (tamate’i ‘a e me’a ‘oku ‘ikai ngaue’aki)
Signature/Fakamo’oni hingoa______________________

President/Palesiteni

Date/’Aho______________________”

12.2.4.1
Explanation
This section provides for the making of decisions by the Tax Tribunal.

Subsection (1) provides that, where the application relates to an objection decision (see section 9(6)), the Tribunal is to make an order as set out in section 9. Where the application relates to any other reviewable decision, the tribunal may make an order to affirm, vary or set aside the decision. 

No time limit is specified in which the Tribunal must make its decision; however, it is provided in subsection (2) paragraph (a) that the decision is to be made as soon as is practicable after the hearing has been completed. This will depend on the complexity of the facts and/or legal issues involved. The Tribunal is to cause a copy of its decision to be served on each party to the proceeding within 7 days of the decision (paragraph (2)(b)).

Subsection (3) provides that the decision of the Tribunal shall include the Tax Tribunal’s reasons for the decision and its findings on material questions of fact and reference to the evidence or other material on which those findings were based.
Subsection (4) provides that all decisions of the Tribunal and are public records and shall be open to inspection by the public. Subsection (5) provides that the authorised copy of the decision publication of the Tribunal’s decisions is evidence of those decisions in all courts in Tonga without the need for further proof or authentication. Subsection (4) is subject to the requirement in subsection (6) to preserve the anonymity of persons (including the applicant) involved in the hearing, and to protect trade secrets and other confidential information.

12.3
Division III – Register of Tax Agents – This Division was inserted by Revenue Services Administration (Amendment) Act 2007
12.3.1
Section 61A
Registrar of Tax Agents
61A Registrar of Tax Agents

(1) There shall be appointed a Registrar of Tax Agents.

(2) Subject to subsection (3), the Registrar shall be a person with significant tax knowledge and experience appointed by the Chief Commissioner.

(3) The following persons shall not be appointed as the Registrar —

(a) a taxation officer;

(b) a person who has, under any revenue law, been convicted of an offence or has been liable for a penalty; or

(c) a person who is an undischarged bankrupt.

(4) The Registrar shall hold office for five years and is eligible for reappointment.

(5) The Chief Commissioner shall terminate, by notice in writing, the appointment of a person as Registrar if the person —

(a) becomes engaged as a taxation officer;

(b) becomes an undischarged bankrupt;

(c) is unable to perform the duties of office or engages in misconduct; or

(d) resigns by notice, in writing, to the Chief Commissioner.

(6) No action or suit shall be brought or maintained against a person who is or has been the Registrar for any non-feasance or misfeasance in connection with the Registrar’s duties of office.

61B Application for registration of tax agents

(1) A person or partnership may apply to the Registrar for registration as a tax agent.

(2) An application for registration as a tax agent under subsection (1) shall be in the prescribed form and accompanied by the prescribed fee.

61C Registration of tax agents

(1) If an applicant under section 61B is a natural person, the Registrar shall register the applicant if satisfied that —

(a) the applicant is a fit and proper person to prepare tax returns and objections to taxation decisions, and transact business with the Chief Commissioner under the revenue laws on behalf of taxpayers; and

(b) the applicant is not an undischarged bankrupt.

(2) If an applicant under section 61B is a partnership, the Registrar shall register the applicant if satisfied that —

(a) the partner specified in the application as the nominee of the partnership is a fit and proper person to prepare tax returns and objections to taxation decisions, and transact business with the Chief Commissioner under the revenue laws on behalf of taxpayers;

(b) every partner in the partnership is of good fame, integrity, and character or, if a partner is a company, every director, manager, or other executive officer of the company is of good fame, integrity, and character; and

(c) no partner is an undischarged bankrupt.

(3) If an applicant under section 61B is a company, the Registrar shall register the applicant if satisfied that —

(a) the employee of the company specified in the application as the nominee of the company is a fit and proper person to prepare tax returns and objections to taxation decisions, and transact business with the Chief Commissioner under the revenue laws on behalf of taxpayers;

(b) every director, manager, or other executive officer of the company is of good fame, integrity, and character; and

(c) no director, manager, or other executive officer is an undischarged bankrupt.

(4) The registration of a tax agent shall remain in force for 12 months from the date of registration.

(5) If a partnership or company is registered as a tax agent, the partner or employee referred to in subsection (2)(a) or (3)(a) shall be registered by the Registrar as a nominee of the tax agent from the date of registration of the partnership or company as tax agent.

(6) The registration of a nominee of a tax agent under subsection (5) shall remain in force until the registration is cancelled under section 61E(3).

(7) The Registrar shall provide an applicant under section 61B with notice, in writing, of the decision on the application.

61D Renewal of Registration

(1) A tax agent may apply to the Registrar for the renewal of the tax agent’s registration.

(2) An application under subsection (1) shall be —

(a) in the prescribed form and accompanied by the prescribed fee; and

(b) delivered to the Registrar within 21 days of the date of expiry of the tax agent’s registration or such later date as the Registrar may allow.

(3) The Registrar shall renew the registration of a tax agent who has applied under subsection (1) if the tax agent continues to satisfy the conditions for registration in section 61C.

(4) The renewal of a tax agent’s registration shall remain in force for 12 months from the date the existing registration expires.

(5) The Registrar shall provide an applicant under subsection (1) with notice, in writing, of the decision on the application.

61E Tax agents that are partnerships and companies

(1) A partnership or company registered as a tax agent may, by application the prescribed form accompanied by the prescribed fee, request the Registrar to register a partner of the partnership or an employee of the company as an additional or substituted nominee for the purposes of this Division and the Registrar shall so register the person if satisfied that the person is a fit and proper person to prepare income tax returns and objections to taxation decisions, and transact business with the Chief Commissioner under the revenue laws on behalf of taxpayers and is not an undischarged bankrupt.

(2) The Registrar shall provide an applicant under subsection (1) with notice, in writing, of the decision on the application.

(3) The Registrar shall cancel the registration of a partner in a partnership employee of a company as a nominee of a partnership or company registered as a tax agent if —

(a) the Registrar is satisfied that the partner or employee is no longer a fit and proper person to prepare income tax returns and transact business on behalf of taxpayers;

(b) the partner or employee becomes an undischarged bankrupt;

(c) in the case of a tax agent that is a partnership, the partner ceases to be a partner in the partnership or the partnership, by notice in writing to the Registrar, applies for cancellation of the registration of the partner; or

(d) in the case of a tax agent that is a company, the employee ceases to be employed by the company or the company, by notice in writing to the Registrar, applies for cancellation of the registration of the employee.

(4) The Registrar shall give notice, in writing, to a partnership or company of a decision to cancel the registration of a nominee of the partnership or company and, if the registration is cancelled, the cancellation shall take effect from the date specified in the notice.

(5) A partnership that is a tax agent shall notify the Registrar, in writing, if —

(a) there is a change in the composition of the partnership;

(b) a partner becomes an undischarged bankrupt; or

(c) the partnership is going to be dissolved.

(6) Notification —

(a) under subsection (5)(a) or (b), shall be made within seven days after the change in composition or the partner becoming an undischarged bankrupt; or

(b) under subsection (5)(c), shall be made within seven days before the dissolution of the partnership.

(7) A company that is a tax agent shall notify the Registrar, in writing, if —

(a) a registered nominee ceases to be an employee of the company;

(b) a person becomes a director, manager, or other executive officer of the company;

(c) a director, manager, or other executive officer of the company becomes an undischarged bankrupt; or

(d) the company is going into liquidation.

(8) Notification —

(a) under subsection (7)(a), (b), or (c), shall be made within seven days after the employee ceased to be employed, the person become a director, manager or other executive officer, or the director,

manager or other executive officer become an undischarged bankrupt; or

(b) under subsection (7)(d), shall be made within seven days before the company goes into liquidation.

(9) A partnership that fails to give notice under subsection (5) or a company that fails to give notice under subsection (7) commits an offence and shall be liable upon conviction to a fine not exceeding $10,000.

61F Cancellation of Registration

(1) The Registrar shall cancel the registration of a tax agent if —

(a) a tax return prepared and delivered by the tax agent is false in any material particular, unless the tax agent establishes to the satisfaction of the Registrar that this was not due to any wilful or

negligent conduct of the tax agent;

(b) the tax agent ceases to satisfy the conditions for registration in section 61C;

(c) the registration of the tax agent expires and the agent has not delivered an application for renewal of the registration under section 61D;

(d) the tax agent has ceased to carry on business as a tax agent; or 

(e) in the case of a partnership or company —

(i) the company or partnership ceases to have a nominee registered under section 61E; or

(ii) the company or partnership ceases to exist.

(2) The Registrar shall give notice, in writing, of a decision to cancel the registration of a tax agent.

(3) Subject to subsection (4), the cancellation of a registration takes effect 60 days after the tax agent has been served with notice of the cancellation.

(4) If a tax agent served with notice of the cancellation of the tax agent’s registration applies to the Tax Tribunal for review of the decision, the cancellation takes effect in accordance with subsection (3) only if

confirmed by the Chief Commissioner.

61G Only Tax Agents to Accept Fees and Advertise as Tax Agent

(1) Subject to subsection (2), no person other than a tax agent can demand or receive any fee for or in relation to, or represent that for a fee the person will assist in —

(a) the preparation of a tax return or an objection to a taxation decision;

(b) the transaction of any business with the Chief Commissioner on behalf of any person in respect of the person’s rights or obligations

under a revenue law.

(2) Subsection (1) shall not apply to —

(a) a law practitioner performing legal work in relation to a revenue law; or

(b) an employee of a taxpayer or tax agent acting in the ordinary course of employment.

(3) A person who contravenes this section is guilty of an offence and shall be liable to a fine not exceeding $10,000 or to imprisonment for a term not exceeding 3 years, or both.”

13
PART XII – MISCELLANEOUS

13.1
Section 62.
Regulations

62. The Chief Commissioner of Revenue may, with the consent of Cabinet, make regulations -

(a) prescribing forms and fees required under this Act;

(b) for the administration of the Tax Tribunal; and

(c) for the proper and efficient administration of this Act.
13.1.1 Explanation

This section empowers the Chief Commissioner to make regulations for the purposes of the Act with the consent of Cabinet.

It provides that the Chief Commissioner may make regulations on matters prescribed to be made by regulation, prescribing forms and fees required under the Act (paragraph (a), for the administration of the Tax Tribunal (paragraph (b), and generally for the better carrying into effect of the purposes of the Act (paragraph (c). 

13.2
Section 63.
Transitional

63. (1) All appointments made under the Revenue Administration Act 2000 and subsisting on the date this Act comes into force shall be treated as appointments made under this Act.

(2) Subject subsections (3), (4), and (5), this Act shall apply to any act or omission occurring, or any taxation assessment made, before this Act came into force.

(3) Any appeal or prosecution commenced before this Act came into force shall be continued and disposed of as if this Act had not come into force.

(4) Where the period for any application, appeal, or prosecution had expired before this Act came into force, nothing in this Act shall be construed as enabling the application, appeal, or prosecution to be made under this Act this Act by reason only of the fact that a longer period is specified in this Act.

(5) Any tax liability that arose before this Act came into force may be recovered under this Act, but without prejudice to any action already taken for the recovery of the tax.
13.2.1
Explanation

This section provides for transitional measures consequent upon the introduction of the Act. 

This Section was inserted by Revenue Services Administration (Amendment ) Act 2007 as follows:
Notwithstanding anything in this Act Revenue Services Administration (Amendment) Act 2007, the Principal Act shall continue to apply

as if this Act were not enacted —

(a) for the purposes of the Income Tax Act (Cap. 68), to any fiscal year

to which that Act applies; and (b) for the purposes of the Sales Tax Act (Cap. 69), to any sales made before the Consumption Tax Act 2003 came into force.
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